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ACCESSION. 


1. By the Roman law, one who made constructions on soil which he knew to 
belong to another, was presumed to be willing to lose his materials, and had 
no claim against the owner of the ground, who acquired an absolute right to 
whatever was erected onit. By the laws of this State, Civ. Code, art. 500, 
the owner of the soil has the right to have the buildings removed at the ex- 
pense of the person who erected them, or to keep them on paying the value 
of the materials and the price of the workmanship ; but, until this election be 
made, such works, though subject to the right of acquisition given to the 
owner of the soil, continue to belong to, and are at the risk of the party who 
erected them. Baldwin v. Union Insurance Co., 133. 

. Where the defendant in a petitory action has established the value of the 
improvements made by him on the premises, and plaintiff seeks, under art. 
500 of the Civil Code, which gives to the owner of the soil on which planta- 
tions or constructions have been made by a third person the election either 
to reimburse the value of the materials and the price of workmanship, or to 
pay @ sum equal to the enhanced value of the soil, to avail himself of the 
privilege by paying the enhanced value, he must show the amount of sueh 
enhanced value. Rivas v. Hunstock, 187. 


ACT, AUTHENTIC. 


. A notarial act, by which it was agreed that certain lines should form the 
boundary between the lands claimed by the parties thereto, not recorded in 
the office of the Parish Judge, is void as to third persons, or innocent pur- 
chasers without notice. Kittridge v. Landry, 72. 

2. A direct action is not necessary to establish the falsehood of a notarial act ; 
it may be shown collaterally. De Blanc v. Martin, 182. 

3. A notarial act will be presumed to be correct, unless the evidence leaves no 
reasonable doubt ofthe contrary. 0. 


ACTION. 


See PLEaDING. 
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ADMINISTRATOR. 


See Successions, I. 


ADMISSION. 


See Bitts or Excuance anp Promissory Notes, 3. 









ADVOCATE. c 


See Arrorney aT Law. 


AGENCY. 


I. Powers of Agent, and who may act as such. 
II. Liability of Agent to Principal. 

III. Rights of Agent. 

IV. Responsibility of Principal to Third Persons. 























I. Powers of Agent, and who may act as such. 


1. The power to sell or compromise, must be express and special. C. C. 
2966. Bonneau v. Poydras, 1. 

2. The dissolution of a partnership is not an act of administration, and, there- 
fore, requires a special power. It does not come within the general powers 
ofan agent. C.C. 2966. Jonau v. Blanchard, 513. 

3. The same person cannot be the agent of two contracting parties inthe same 
transaction, where their interests are in conflict ; still Jess can he act as such, 
where he has a personal interest in the matter adverse to that of one of the 
parties. Florance v. Adams, 556. 

4. One acting as the agent and on behalf of a partnership, of which he is a 
member, cannot transfer a note to himself as the agent of a third party. 


The transfer of a note is a contract, requiring the concurrence of two 
minds. Jb. 





II. Liability of Agent to Principal. 

5. Where an agent whose duty it was to procure insurance for his principal, 
neglects to do so, he will be responsible for any loss which may result from 
his neglect. Strong v. High, 103. 

6. An agreement between two Banks, established in different cities, and acting 
as agents for each other, that “ prompt advice shall be given as well of the 
acceptance and payment of all remittances, as of protests for non-payment 
or non-acceptance,” will not be considered as contemplating such speedy 
advice as to enable the party transmitting paper for collection, to give notice 
of protest to endorsers after receiving advice from the party charged with 
the collection. Frazier v. New Orleans Gas Light and Banking Co., 294. 


See Inso.vency, 20. 
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Ill. Rights of Agent. 


7. An agent is entitled to recover expenses incurred by him in the execution of 
his agency, even when he has been absolutely unsuccessful, unless it be 
shown that it was the intention of the parties that the principal should pay 
nothing in case of failure. Otherwise with a broker employed to sell a 
house, who, whether successful or not, is not entitled to recover money spent 
by him in his agency. 

Blanc v. New Orleans Improvement and Banking Co., 63. 

8. A broker is entitled to no compensation, unless a bargain be effected (Jb.) ; 

and even in that event, has no claim for the reimbursement of his expenses. 
Didion v. Duralde, 163. 

9. The claim of a consignee, for advances, is superior to that of an attaching 
creditor, where the former had received the bill of lading previous to the 
attachment. But proof of such advances will not defeat the attachment of 
the latter, who will be entitled to any surplus after payment of the advances 
and necessary expenses. Parkv. Porter, 342. 

10. A commission of two and a half per cent for accepting a draft or bill where 
the drawer has no funds in the hands of the drawee, is a fair compensation 
for the use of the name and credit of the latter. But where such a commis- 
sion has been charged, none can be allowed for afterwards paying the draft, 

Buckner v. Chapman, 360. 
- IV. Responsibility of Principal to Third Persons. 

11. One who is notified that a contract has been made for him, subject to his 
ratification, by another pretending to have authority for that purpose, will be 
presumed to have ratified it, unless he repudiates it immediately after being 
notified thereof. Bonneau v. Poydras, 1. : 

12. Defendants advertised for sale, “ the hull, spars, sails, and rigging, of the 
schooner Louisiana, lying high and dry on a certain island.” The adver- 
tisement represented “ that she was well found, her sails unbent, and her 
running rigging stowed below ; that there was some cargo on board, which 
might entitle the purchaser to an advantageous salvage; and that she was 
left in the charge of three trusty persons.” Plaintiffs purchased, and four 
days afterwards proceeded to the wreck, which they found at a different 
place from that advertised, and burnt to the water’s edge. Held, that ifthe 
burning occurred after the day of sale, but before possession could have been 
taken with reasonable diligence, that defendants were liable, under arts. 
2443, 2444, for the acts or neglect of the persons they announced as keep- 
ing her, and that the delay of four days was not unreasonable. 

Bataille v. Firemen’s Insurance Co. of New Orleans, 60. 

13. A principal is not bound by the act of an agent who exceeds his authority. 

Menefee v. Johnson, 274. 

14. A Bank employing its regularly appointed notary to protest a note deposit- 
ed with it for collection, will not be liable for his official misconduct or fail- 
ure to give notice to the endorsers. 

Frazier v. New Orleans Gas Light and Banking Co., 294. 
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15. The party insured will be responsible for any loss, occasioned by want of 
proper care on the part of his agents. 
Dupeyre v. Western Marine and Fire Insurance Co., 457. 


AMENDMENT. 


See Exceptions, Bitz or, 1. Pueapine, 14, 15. 


ANSWER. 
See Pieapine, IV. V. VI. VII. 


APPEAL. 


I. From what Judgments an Appeal will lie. 
II. Parties to Appeal. 
III. Surety on Appeal. 
IV. Effect of Appeal. 
V. Evidence-not in the Record. 
VI. Verdict and Judgment will not be disturbed, when. 


I. From what Judgments an Appeal will lie. 


1. An order to deliver to the consignee, property seized by attachment ona 
vessel in which it had been shipped for the purpose of being sent out of the 
State for sale, on his executing bond, with security, to abide the judgment of 
the court, is final as to the possession of the property, and may be appealed 
from. Park v. Porter, 342. 

2. A’jadgment may be so far final as to be subject to appeal, without being 
final as to the point at issue. Jd. 

3.. To entitle a party to an appeal from an interlocutory judgment, it is not ne- 
cessary that the injury be absolutely irreparable ; it is sutlicient that it may 
become irreparable in consequence of the final action of the court. J. 

4. No appeal, suspensive or devolutive, will lie from a judgment, rendered in 
the progress of a suit by the wife against her husband to recover the admin- 
tration and possession of her paraphernal property which had been sequester- 
ed on the execution of a bond with security, ordering her to be put in pos- 
session of the sequestered property, or from one overruling a motion to set 
aside the sequestration. They are interlocutory judgments, from which no 
appeal will lie unless they work irreparable injury. The bend protects the 
husband from injury. Svate v. Judge of the First District, 395. 

5. Where a verdict had been found, but no final judgment rendered, and de- 
fendant appealed on the réfusal to grant a new trial, the appeal must be dis- 
missed. Walton v. Louisiana State Marine and Fire Insurance Co. 562. 

6. Plaintiff having issued execution against defendants, took a rule on the lat- 
ter to show cause why they should not be ordered to produce their books, 
that plaintiffs might inspect them. The rule was made absolute, and the 
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sheriff ordered to seize the books. On an application by defendants for a 
writ of prohibition : Held, that if they had sustained or apprehended irre- 
parable injury, their remedy was by appeal. 

State v. Judge of the Commercial Court, 566. 


II. Parties to Appeal. 


7. The authorization required to enable a married woman to appeal from a 
judgment rendered against her, must be proved by other evidence than her - 
own allegations, or those of her counsel. Gorman v. Berghans, 282. 

8. To entitle one, not a party to the cause, to an appeal from the judgment, 
under art. 571 of the Code of Practice, he must have a pecuniary interest 
and be aggrieved. Where the interest is not apparent on the record, the 
case will be remanded to ascertain it. Succession of Henderson, 391. 


III. Surety on Appeal. 


9. The surety in an injunction bond may be surety for his principal on an ap- 
peal by the latter from a judgment dissolving the injunction, and condemn- 
ing principal and surety, in solido, to the payment of damages and costs. 

Greiner v. Prendergast, 235. 

10. No appellant but the State is exempt from the law requiring surety on 
granting an appeal, whether devolutive or suspensive. 0. : 

11. The surety in an appeal bond, who pays the amount of the judgment ob- 
tained against his principal, will, under art. 2157 of the Civil Code, be le- 
gally subrogated to all the rights of the plaintiff whose claim he has satis- 
fied, and may. on a rule to show cause being made absolute, take out a fi. 

fa. against the bail in the suit, whose liability has been fixed, for the whole 
amount paid by him. Howe v. Frazer, 424. 

12. A person cannot be received, in his private capacity, as surety on an ap- 
peal from a judgment against him as the executor or curator of a succes- 
sion, though the succession itself be solvent. 

State v. Judge of Court of Probates of New Orleans, 449. 

13. Where the security, given within the ten days to obtain a suspensive ap- 
peal, and accepted by the judge, is afterwards rejected, the appeal should 
not be dismissed without allowing the party time to procure other security. 

Ib. Re-hearing, 452. 

14. The right of inquiring into the sufficiency of the surety on an appeal 
bond, and of deciding whether the appeal shall be suspensive or devolutive, 
is exclusively within the province of the court from which the appeal is 
taken. The sufficiency of the security may be tried, on motion ; and if an 
error be committed by the court, in refusing to make the appeal suspensive 
and authorizing the issuing of execution, the remedy is by writ of prohi- 
bition. Stantonv. Parker, 550. 

15. When the surety becomes insolvent after the appeal is brought up, it is 
the same as if no security had been given; and such insolvency must be 
inquired into before the court which granted the appeal. Though divested 
of all jurisdiction as to the case itself, it is empowered to decide whether 
execution may be taken out, notwithstanding the appeal. Jb. 
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IV. Effect of Appeal. 


16. Defendant commenced an action to rescind a contract of loan for $200,000, 
the amount of which was secured by mortgage, and obtained an injunction 
to restrain the plaintiffs from summary proceedings under the mortgage un- 
til the further order of court. The injunction having been dissolved, he 
and his sureties in the injunction bond took a suspensive appeal, giv- 
ing security in the sum of $6000. Plaintiffs thereupon applied for an order 
of seizure and sale, which was refused, on the ground of the pendency of 
the appeal from the order dissolving the injunction. On appeal by the plain- 
tiffs from this judgment: Held, that a suspensive appeal having been taken 
from the judgment of dissolution, the injunction was thereby maintained 
until the final decision of the appellate court. 

City Bank of New Orleans v. Walden, 181. 

17. No proceedings can be had in an inferior court, in relation to the subject 
matter of a case pending in the Supreme Court, until the expiration of three 
judicial days after judgment has been pronounced by the latter, within which 
time a re-hearing may be granted, and the judgment amended or entirely 
changed. Bedfordv. Saunders, 285. 

18. An attachment having been levied on the property of an absconding debtor, 
certain creditors,on the same day, prayed for a forced surrender of his 
property, and obtained an order for a meeting of creditors and a stay of pro- 
ceedings. The proceedings for a forced surrender having been set aside 
on appeal, on account of the insufficiency of the petition, other creditors, 
not parties to the proceedings for a surrender, procured an attachment from 
the lower court on the day on which the judgment was pronounced by the 
appellate tribunal, which was levied on the property of the debtor. The 
property seized under the first attachment proving insufficient, the creditors 
who sued it out, caused a fi. fa. to be issued on the judgment which they 
had in the meantime obtained, and seized the property which had been at- 
tached on the day on which judgment was pronounced on the appeal. Held, 
that the seizure under the fi. fa. was good, and that the second attachment, 
having been issued before the expiration of three judicial days from that 
on which the judgment was pronounced, was null. Jd. 


V. Evidence not in the Record. . 


19. An act of sale stipulated that. the notes given for the price were to re- 
main with the Notary, until a mortgage existing on the property should be 
eancelled.- Plaintiffs obtained an order of seizure and sale, without having 
produced any evidence of the cancelling of the mortgage. Onan appeal by 
the defendant, and assignment of the want of evidence of the cancelling as 
error apparent on the face of the record, plaintiffs offered a certificate of 
the Recorder of Mortgages to show that the mortgage had been cancelled. 
Held, that the cancelling not having been alleged or proved in the inferior 
court, no evidence could be offered to prove it on the appeal. 

Petit v. Grandmont, 283. 

20. Evidence, presented by one of the parties, but not contained in the re- 





INDEX. 


cord, will not be permitted, under any circumstances, to influence the deci- 
sion of the-court. Stillwell v. Bobb, Re-hearing, 327. 


VI. Verdict and Judgment will not be disturbed, when. 


21. Anerror into which the jury have fallen in fixing the period from which 
interest is allowed, which appears from the facts found by them and from 
the records of the suit, may be corrected by moving for a new trial, or by 
an application to the judge. Where such error does not exceed the fraction 
of a dollar, and no attempt has been made to correct it below, the judgment 
will not be disturbed on appeal. Mullen v. Milier, 23. 

22. The verdict of a jury will not be disturbed, unless manifestly erroneous. 

De Blanc v. Martin, 82. 

23. The decision of the lower court as to the admission or rejection of a wit- 
ness, not introduced at the regular time, will be affirmed, unless the discre- 
tion allowed in such cases appears closely to have been incorrectly exercis- 
ed. Pilié v. Kenner, 95. 


ARREST. 


The act of 28 March, 1840, abolishing imprisonment for debt, by relieving 
bail from the obligations they had entered into, deprived them of any right 
over their principal. Ex parte Lafonta, 495. 


ATTACHMENT. 


1. Plaintiff attached certain cotton as the property of defendants. Proof that 
it had been previously sold by defendants to intervenor, who had given a 
note for the price, which was protested at maturity, and-still unpaid. The 
sheriff’s return showed that he had “attached seventy bales of cotton, 
which was subsequently released on the execution of a bond by the con- 
signees.” Urged, on behalf of plaintiffs, that though the attachment could 
not hold the cotton, it was good as to defendants’ privilege as vendors. 
Held, that the return showed that no such right had been attached ; and that 
the lien, if any existed, attached to_ the cotton, which had been sold. 

Slocomb v. Real Estate Bank of Arkansas, 92. 

2. When the owner of property has lost all control over it, and cannot change 
its destination, it cannot be attached by his creditors. Urie v. Stevens, 251. 

3. To recover damages for an illegal attachment, or for the hire of slaves 
seized by attachment, it is not necessary to put the attaching party in de- 
fault. But where an attachment has been levied on slaves, and they have, 
with the consent of the debtor, remained in the hands of the plaintiff in at- 
tachment, to enable the former to recover their value, the latter must be put 
in default otherwise than by the institution of suit. Coxv. Robinson, 313. 

4. Where a plaintiff voluntarily abandons his attachment, he renders himself 
and his surety.responsible in damages ; and where such attachment has been 
set aside by order of court, it is prima facie evidence that it was illegally 
issued, and that damages to some extent have been sustained. 0. 
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5. The possession of a bill of lading, like that of a bill of exchange, is prima 
Sacie evidence of title ; and, in the absence of contradictory evidence, will 
entitle an intervening claimant to bond property seized by attachment. 

Park v. Porter, 342. 

6. The claim of a consignee, for advances, is superior to that of an attaching 
creditor, where the former had received the bill of lading previous to the 
attachment. But proof of such advances will not defeat the attachment of 
the latter, who will be entitled to any surplus after payment of the advances 
and necessary expenses. Id. 

7. An uninterrupted residence of one year within the State, is necessary, un- 
der the acts of 7th March, 1816, and 16th March, 1818, to acquire a domi- 
cil in this State ; and until so acquired, a party may be sued by attachment as a 
non-resident. It is not necessary that he should have remained the whole 
time within the State, provided that, during any temporary absence, he re- 
tained an office or room as his residence, and left some authorized agent to 
represent him. State v. Judge of Court of Probates of New Orleans, 449. 

8. The execution of an attachment bond, is no waiver of the party’s right to 
show that the facts on which the attachment was obtained are unfounded, 
or that the property attached does not belong to the defendant. 

Quine v. Mayes, 510. 

9. The sureties on a bond given for the release of property attached, the con- 
dition of which is that they shall satisfy whatever judgment may be render- 
ed in the suit, though not parties to the action, may plead the nullity of the 
judgment, when called upon to satisfy it. Their undertaking was, to satis- 
fy any judgment legally ebtained. When a judgment is absolutely null, any 
one having the least interest in opposing its effect, may have such nullity 
pronounced. 6. 


See ApprgEaL, 18. 


ATTORNEY AT LAW. 


1. Unless specially empowered by the husband, an attorney at law cannot 
authorize the wife of his client to do any act for which the authorization of 
the husband is required. Gorman v. Berghans, 282. 

2. The act of 22d March, 1826, relative to attorneys at law, applies only 
where the money belonging to a client has been withheld from him. It is 
inapplicable, where the latter seeks to obtain the control of a note which had 
been received by the attorney. Oakey v. Duncan, 349. 

3. Where no special contract has been made, the compensation of advocates 
and attorneys must be regulated, in a great degree, by the nature of their 
services. The difficulties of the case, the amount in controversy, and other 
attending circumstances, must be considered, in connection with the physi- 
cal and mental labor, and the responsibility incurred. 

Hunt v. Orleans Cotton Press Co., 404. 
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ATTORNEY IN FACT. 


See AcENcY. 


AUCTIONEER. 
See Sate, 37. 


BAIL. 


1. One who becomes bail for another, on a guaranty from a third person to in- 
demnify him for any loss he may be subjected to in consequence, is under 
no obligation to notify the latter of any steps taken to render him liable. 

Fisk v. Comstock, 25. 

2. Bail may coerce the surrender of their principal. Jb. 

3. The act of 28 March, 1840, abolishing imprisonment for debt, by reliev- 
ing bail from the obligations they had entered into, deprived them of any 
right over their principal. Ex parte Lafonta, 495. 

4. Bail may arrest the principal out of the State in which the bail bond was 
given, and even after the latter has obtained a stay of proceedings. 0. 

5, Bail, when authorized to arrest the principal, may obtain, on the produc- 
tion of the bail piece, the assistance of a sheriff or constable, or an order 
from a court or magistrate to arrest such principal, 0. 


BAILMENT. 


See Carriers. PLEDGE. 


BANK. 


1. A Bank employing its regularly appointed notary to protest a note deposit- 
ed with it for collection, will not be liable for his official misconduct or 
failure to give notice to the endorsers. 

Frazier v. New Orleans Gas Light and Banking Co., 294. 

2. The third section of the act of 14th March, 1839, requiring the Banks in 
the city of New Orleans to settle and pay in gold and silver the balances 
due to each other, every Monday, imposed no duty not previously required 
by law ; and if the party in whose favor it was stipulated chqose to waive 
the right, the State cannot complain, without showing some injury result- 

. ing therefrom to the community. 

State v. New Orleans Gas Light and Banking Co., 529. 

3. Since the act of 14th March, 1839, relieving the Banks of this State from 
the forfeiture of their charters occasioned by their suspension of specie 
payments, no Bank can suspend specie payments, even for a day, without 
exposing its charter to forfeiture. 0. 


See Casuiers or Banxs. Corporations, 4. 
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BANK NOTE. 


See Bitts or Excuance anp Promissory Notes, 7, 20, 21. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


) I. Acceptance. 
II. Transfer. 
III. Protest for Non-payment. 
IV. Action on. 
.V. Defence to Action on. 


I. Acceptance. 


1. To construe a promise to accept a bill to be afterwards drawn, into an ac- 
tual acceptance, so as to authorize a suit by the holder of the bill, as if ac- 
cepted, the bill must be described in terms not to be mistaken. The des- 
cription must be sufficient to identify the bill when sued on, and such as can 
apply to no other bill; it must result from the promise itself, and cannot be 
aided by any statement on the face of the bill. Von Phul v. Sloan, 148. 

2. The evidence necessary to support an action on a bill as an accepted bill, 
and on a breach of promise to accept, is materially different. To maintain 
the former, the promise must be applied to the particular bill alleged to have 
been accepted ; in the latter case, the evidence may be of a more general 
character, and the authority to draw be collected from circumstances, and 
extended to all bills coming within the scope of the promise. 0. 

3. The acceptance of a bill of exchange or promissory note, though after 
sight of an endorsement, does not admit the signature of the endorser. The 
acceptor looks only to the signature of the drawer, and that alone he is pre- 
cluded from afterwards disputing. Robbins v. Lambeth, 304. 

4. Plaintiffs, endorsees of a bill of exchange, alleged to have been burnt, drew 
on the acceptors for the amount, payable at the maturity of the original bill. 
On presentation of the draft, the latter told plaintiffs’ agent that “there 
would be no difficulty about it,” which led the agent to conclude that the 
draft would be paid. _ Held, that these words, which probably referred only 
to the embarrassment resulting from the loss of the bill, did not, under the 
circumstances, amount to an absolute acceptance of the draft, nor waive 
the acceptors’ right to be satisfied of the genuineness of the endorsement 
of the original bill. Jd. 

5. An inconsiderate or hasty promise to accept a bill may, perhaps, be re- 
voked, where no third person has, in the meantime, been affected by it. Ib. 

6. A promise to accept a bill, if the amount exceed five hundred dollars, must 
be proved by at least one witness, and by other corroborating circumstances. 
These circumstances must be established aliunde, and not by the witness 
himself. Jb. 
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Il. Transfer. 


7. The half of a bank note, cut in two, is not negotiable. The negotiability 
of the note can only be restored by re-uniting the parts. 
Murdock v. Union Bank of Louisiana, 112. 


8. Where a bill of exchange is assignable only by endorsement, one who ob- 
tains possession of it by a forged endorsement, acquires no interest, though 
ignorant of the forgery ; and the original holder may recover of the accep- 
tor, though the latter have paid the amount of the bill to the person in pos- 
session under such endorsement, unless it be shown that such payment was 
made through the fault of the original holder; but the fault must be shown, 
and the burden of proof is upon the party who justifies the payment. 

Jackson v. Commercial Bank of New Orleans, 128. 

9. Action by the endorsee of a draft, drawn by the Trustees of a College, on 
the Treasurer of the State, for a portion of the annual appropriation for the 
use of the College, payable to J. N., or order, and endorsed “ J. N., Trea- 
surer.” Plaintiff having paid part of the draft to J. N. in cash, and the 
balance by acceptances of drafts drawn on him by a firm of which J. N. was 
a partner, and J. N. having shortly after become insolvent, on an answer 
by the Trustees, cited in warranty, alleging that plaintiff had received the 
original draft, knowing that it had been entrusted to the Treasurer of the 
College for collection for the use of the College, and not to be negotiated : 
Held, that the draft was, on its face, an official paper, and that the plaintiff 
having connived with J. N. to divert its amount from the use of the College, 
could not recover in an action against the Treasurer of the State as ac- 
ceptor, or the College as drawers of the draft. Hardy v. Gardere, 154. 


10. Where notes given for the price of property, sold by one in insolvent cir- 
cumstances for the purpose of giving an undue preference to certain credi- 
tors, have, in the ordinary course of trade, come into the possession of third 
parties, without notice of the nullity of the sale, the latter will be protected. 

Robinson v. Shelton, 277. 

11. It is essential to the validity of a pledge, as to third persons, that notes or 
other obligations payable to bearer or order which form the subject of the 
pledge, should be endorsed by the payee or pledgor. C. C. 3128. 0. 

12. The possession of a promissory note, payable to order and endorsed in 
blank, is prima facie evidence of title, the property passing by delivery. 
No other transfer is necessary to entitle a party to avail himself, via ordina- 
ria, of a mortgage given to secure its payment; but to proceed va erecu- 
tiva, the mortgage must be transferred by an authentic act. 

Fitzwilliams v. Wilcox, 303. 

13. One acting as the agent and on behalf of a partnership of which he is a 
member, cannot transfer a note to himself as the agent of a third party. 
The transfer of a note is a contract, requiring the concurrence of two 
minds. Florance v. Adams, 556. 








| 
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III. Protest: for Non-payment. 


14. Notice of protest, left with a black servant in the office of the person 
notified, is sufficient. Bank of the United States v. Merle, 117. 

15. Notice of protest need not be sent by the mail which leaves on the day 
of the protest ; but it must’ be deposited in the post office in time to go by 
the first mail of the succeeding day. 0. 

16. A note dated the thirty-first of September, will be considered as having 
been made on the thirtieth of that month; and where such a note was pay- 
able at six months, it will be due on the thirtieth of March, and must be 
protested on the second of April following. Wagner v. Kenner, 120. 

17. The computation of the time of maturity of a bill or note, payable one or 
more months from date, must be made according to the Gregorian calendar, 
i. e. from the day of the month on which it bears date to the corresponding 
day of the month of its maturity, without reference to the number of days 
in the months; and such has been the custom in this city. Thus, a note 
drawn on the 28th, 29th, 30th, or 31st of January, payable one month from 
date, will be due on the 28th of February, if the year be not bissextile, be- 
cause the month of February has no other corresponding day ; but a like 
note dated the 28th or 29th of February, will be due on the 28th or 29th of 
March. Such a note drawn on the 3lst March, will be due on the 30th of 
April ; but if dated on the 30th of April, it will be due on the 30th, not the 
3istof May. Jb. 

18. Art. 2055 of the Civil Code; which provides that, “ where the term re- 
ferred to in a contract consists of one or more months, the parties, if they 
have not made any other explanation, shall be deemed to have meant months 
in the order in which they stand in the calendar after the date of the obli- 
gation, and with the number of days such months respectively have,” does 
not apply to bills of exchange or promissory notes. Jd. 

19. A Bank employing its regularly appointed notary to protest a note depo- 
sited with it for collection, will not be liable for his official misconduct or 
failure to give notice to the endorsers. 

Frazer v. New Orleans Gas Light and Banking Co., 294. 


IV. Action on. 


20. A Bank will be responsible for the amount of a note issued by it, on proof 
of its loss and of the contents of the note. So, on the production of the 
half of a note, where the absence of the other half is fairly accounted for, 
the Bank will be bound to pay the full amount for which it was issued, on 
being secured against liability for the other half. 

Murdock v. Union Bank of Louisiana, 112. 

21. In.an action by the holder of the half of a bank note, where the half on 
which the president’s signature is usually affixed has been lost, the signa- 
ture of the president need not be proved. It will not be presumed that 
notes were ever issued without the signature of that officer. Jb. 

22. Interest will be allowed on the amount of the damages on protested bills 
or notes. Bank of the United States v. Merle, 117. 
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23. The holder of a negotiable instrument is nut required to prove the consi- 
deration which he gave for it, unless specially called upon by the answer so 
todo. Davidson v. Keyes, 254. 

24. The plea of the general issue in an action against the acceptors of a bill 
of exchange, admits their signature, which is all that the plaintiff is bound 
to prove. Carmenav. Peyroux, 303. 

25. The demand to be made on a note payable at a particular place, cannot 
be assimilated to the amicable demand required by the Code of Practice. 
The want of the latter must be pleaded to put the plaintiff on the proof of it, 
and a failure to establish it does not prevent his obtaining judgment, but 
only subjects him to the payment of the costs incurred before the appear- 
ance of the defendant. The former must be alleged and proved, or the 
plaintiff cannot recover. Stillwell v. Bobb, 327. 

26. Cases of Wetmore § Co. v. Merrifield, 17 La. 513, and Bera v. Mer- 
rifield, Ib. 594, overruled, so far as they go to establish that in an action 
against the drawer of a bill or maker of a note, payable at a particular place, 
proof of a demand at such place is not necessary, where want of amicable 
demand has not been pleaded. Ib. ' 

27. The holder of a note given for the price of a slave, will be entitled to in- 

terest from maturity, though the note contained no stipulation to that effect, 

and was not protested. C. C. 2531, 2532. Gay v. Kendig, 472. 


V. Defence to Action on. 


28. Action against defendant as drawer of certain notes and endorser of others. 
Plea of prescription, and proof of promise by defendant, within the time ne- 
cessary to prescribe, to give his notes for the debt, payable at a short time; 
but no evidence of notice of the protest of the notes on which he was en- 
dorser, nor that he was aware of his discharge at the time of the promtse. 
Held, that the defendant was bound for the notes of which he was drawer, 
but discharged as to those on which he was endorser. To render promises 
to pay binding on an endorser, who has been discharged, it must be proved 
that he was aware of his discharge, at the time of the promise. . 

Tomes v. Montanye, 158. 

29. A balance due on an unsettled account cannot be pleaded in compensation 
to an action on a promissory note ; nor in reconvention, when unconnected 
with the plaintiff’s claim. It must be sued for in a direct action. 

Jonau v. Ferrand, 216. 

30. The acceptor of a bill has no right to inquire into the consideration be- 
tweent he drawer and payee, or between the latter and a subsequent en- 
dorsee. If he pay the bill, he cannot be affected by any want or failure of 
consideration which the drawer or payee may set up. 

Davidson v. Keyes, 254. 

31. It is no defence to an action on a bill drawn under an unconditional au- 
thority, to allege that the authority should have been used in a particular 
way. Though the holder of the letter of credit abuse the confidence re- 
posed in him, by applying it to purposes not contemplated or improper, the 

Vo.. II. 75 
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party who gave the letter cannot eomplain of the acts of one whom he 
trusted with an unconditional authority. 0. 






BILL OF LADING. 


The possession of a bill of lading, like that of a bill of exchange, is prima facie 
evidence of title ; and, in the absence of contradictory evidence, will entitle 
an intervening claimant to bond property seized by attachment. 

z Park v. Porter, 342. 


BUILDER. 
See Leasg, 1. 2. 












CALENDAR, GREGORIAN. 


See Bitus or ExcuaNnce AND Promissory Notes, 17. 


CARRIERS. 


1. The master and owners of a vessel are not responsible for damage to the 

" eargo occasioned by the perils of the sea, where no proof is adduced of want 
of care in stowing. Lemaitre v. Merle, 402. 

2. Asa general rule, where goods are acknowledged to have been received 
in good order, and are delivered in bad, the carrier will be responsible ; but 
he may show that the damage arose from causes which existed before the 
bailment, or from the defects of the thing itself. 

McIntosh v. Gastenhofer, 403. 













CASHIERS OF BANKS. ‘ 


The authority given by law to the Cashiers of Banks to execute acts of pledge, 
confers on those officers only the powers of Notary Publics in relation to 
those contracts; and none of the forms essential to the contract can be dis- 
pensed with. Robinson v. Shelton, 277. 






a 
CITATION. 


Service of citation on any member of a commercial partnership, will be binding 
on the rest. Byrne v. Hooper, 229. 












CLINTON AND PORT HUDSON RAIL ROAD 
COMPANY. 


The provisions of the second section of the act of 26th March, 1842, directing 
‘all judicial proceedings by individuals against the Clinton and Port Hudson 
Railroad Company to be stayed, must be understood as suspending such 
proceedings, pending a suit by the State for the forfeiture of its charter, in 
order that no one creditor may gain an undue advantage over the rest. - 
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Such a temporary stay of proceedings, does not impair the obligation of 
contracts. It is a conservatory measure only. Otherwise, were the clause 
interpreted as directing a stay of all proceedings from the promulgation of 
the act for an indefinite period, upon the mere authority of the legislature. 
State v. The Judge of the Third District, 307. 


CODES, ARTICLES OF, CITED, EXPOUNDED, &c. 


I. Civil Code of 1808. 
II. Civil Code. 
III. Code of Practice. 


I. Civil Code of 1808. 


Book II, Tit. I, art. 22. Of things immoveable from the objects to which 
they apply. Bonneau v. Poydras, 1. 
—— III, Tit, I, arts. 21,22. Representation in the collateral line. Wherry 
v. Bell, 225. 
, Tit. V, art. 97. Powers of wife separated in person or property. 
Bonneau v. Poydras, 1. 
———, Tit. XTX, art. 77. Privilege of vendor. Monrose v. His Credi- 
tors, 280. 


II. Civil Code. 


8. Laws not to operate retrospectively. Succession of Henderson, 391. 
10. Form and effect of written instruments—by what law governed. Suc- 
cession of Senac, 258. 
44, 45. Domicil—proof of intentiontochange. State v. Judge of Cort of 
Probates of New Orleans, 449. 
46. Domicil—effect of accepting a temporary office. Walden v. Canfield, 
446. 
48. Domicilof minor. State v. Judge of Court of Probates of New Orleans, 
418. 
123. Married woman—appearance in court by. Dussumier v. Coiron, 368. 
125. Powers of married woman separated in bed and board. Bonneau v. 
Poydras, 1. Dussumier v. Coiron, 368. 
129. Married woman—duty of judge when husband interdicted or absent. 
Gorman v. Berghans, 282. 
300, 325. Under-Tutor. State v. Judge of Court of Probates of New Or- 
leans, 418. 
354. Mortgage of minor on property of tutor. Prats v. His Creditors, 501. 
379. Emancipated minor engaged in trade. Jonau v. Blanchard, 513. 
418, 439. Corporations. First Municipality of New Orleans v. Orleans 
Theatre Co., 209. Same v. McDonough, 224. State v. New Or- 
leans Gas Light and Banking Co., 529. 
463. Immoveables. Bonneau v. Poydras, 1. 
466, 467. Moveables. Jb. 
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500. 
850. 
867, 
1240. 
1464. 
1500, 
1536. 


1602. 
1603. 
1627. 
1648, 
1650. 
1657. 


1661. 
1664. 
1676. 
1682. 
1698. 
1867. 


1925, 
1927. 
1928. 
1973, 
1982. 
2055. 
2060. 
2100. 
2153. 


2157. 
2171. 


2180. 
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. Power of absentees to dispose of property. Succession of Senac, 258. 
. Constructions presumed to have been made by owner of soil. Bald- 


win v. Union Insurance Co., 133. 

Rights of-owner of soil as to constructions made by third | persons. Jb. 

Sale per aversionem. Le Breton v. McDonough, 461. 

868, 869, 870. Succession—definition of. Bonneau v. Poydras, 1. 

Succession—partition of effects of. Ib. 

Disposition by minor over sixteen. Succession of Robert, 427. 

1512. Remunerative donation—reduction of. Succession of Fox, 292. 

Donations to the poor, or to public establishments, who to be accepted 
by. Succession of Mary, 438. 

Successions—seizin of universal legatee. Succession of Milne, 382. 

obligation of universal legatee as to debts and legacies. Jb. 

—————_— payment of particular legacies. Jb. 

1649. Opening and proof of will. Succession of Robert, 427. 

Original of will where to be kept. 0. 

Acceptance of testamentary executorship by married woman. Dussu- 
mier v. Coiron, 368. 

Payment of debts and legacies. Succession of Milne, 382. 

Heirs may take seizin of succession when. Jd. 

Commissions of executor. ' Succession of De Armas, 445. 

Execution of foreign testaments. Succession of Robert, 427. 

Revocation of testament by birth of a child. Succession of Senac, 258. 

Minor—contracts against which not relievable. Jonau v. Blanchard, 
513. 

1926. Breach of contract and damages therefor. McMaster v. Bran- 
der, 498. 

Contracts—putting debtor in default. Jb.,498. Cox v. Robinson, 313. 

Breach of contract and damages therefor. McMaster v. Brander, 498. 

1979. Contracts—may be annulled by creditors, when. De Blanc v. 
Martin, 38. Taylor v. Whittemore, 99. 

Contract of insolvent giving preference—prescription of action to re- 
scind. Robinson v. Shelton, 277. 

Term of one or more months in a contract, how construed. Wagner 
v. Kenner, 120. 

Payments due by instalments, how enforced. Brandagee v. Chamber- 
lin, 207. 

Obligation of co-debtors in solido, where one has paid the whole debt. 
Rothschild v. Bowers, 380. 

Payment where to be made. Leeds v. Bredall, 105. 

Subrogation. Howe v. Frazer, 424. 

2174, 2175, 2176, 2177, 2178. Cession of property. Rivas v. Hun- 
stock, 187. 

Sale of property. ceded to creditors. Rivas v. Hunstock, 187. Eger- 
ton, §c. v. Their Creditors, 201. Lange v. His Creditors, 539. 
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2222. Minor—contracts against which not relievable. Jonau v. Blanchard, 
313. : 

2242. Sale or exchange of real property sous seign privée. Kiltridgev. Breaud, 
40. 

2252. Ratification of contract. Bonneau v. Poydras, 1. 

2257. Agreements not in writing, proof of. Robbins v. Lambeth. 304. 

2258, 2259. Action where obligation lost or destroyed. Murdock v. Union 
Bank of Louisiana, 112. Jackson v. Commercial Bank of New Or- 
leans, 128. 

2278. Quasi contracts—obligation of proprietor to one who has managed his 
business. Blanc v. New Orleans Improvement and Banking Co. 63. 

2327, 2329, 2330, 2334. Right of husband to enjoy dowry. Jonau v. Blan- 
chard, 513. F 

2355, 2356, 2367. Mortgage of married woman. Prats v. His Creditors, 501. 

2371. Property belonging to community of acguéts. Baldwin v. Union In- 
surance Co., 133. 

2410. Powers of wife separated in personor property. Bonneau v. Poydras, 1. 

2414. Requisites of sale. Tiernan v. Martin, 523. 

2417. Sale of immoveables or slaves sous seign privée. Kittridge v. Breaud, 
40. 

2420. Sale—who may be parties to. Baldwin v. Union Insurance Co., 133. 

2430. Sale—where thing totally or partially destroyed. Bataille v. Fire- 
men’s Insurance Co. of New Orleans, 60. 

2433. Sale by weight, tale, or measure, when perfect. Planters Bank of 
Mississippi v. Crane, 489. 

2443, 2444. Responsibility of seller, untildelivery. Bataille v. Firemen’s In- 
surance Co. of New Orleans, 60. é 

2459. Cost of delivery of things sold, chargeable to who. Leeds v. Bredall, 
105. 

2460. Delivery of thing sold, where to be made. Jd. 

2471. Sale per_aversionem. Saulet v, Trepagnier, 357. 

2494. Warranty—notice to vendor. Rivas v. Hunstock, 187. 

2527. Obligations of buyer. Leeds v. Bredall, 105. 

2531, 2532. Sale—interest due by purchaser, when. Gay v. Kendig, 472. 

2589. Sale a la folle enchére. Gallier vy. Garcia, 319. 

2595. Judicial sales—rules to which subject. Jd. 

2599. Evjction—recourse of purchaser. Rivas v. Hunstock, 187. ° 

2602. Judicial sale—responsibility of heir as warrantor. Jb. 

2683. Power of justice to expel lessee. Kennedy v. Downey, 284. 

2697. Right of lessee to remove improvements. Sewall v. Duplesses, 66. 

2744. Workmen and furnishers of materials—right of, to seize money due 
undertaker. Fernandez v. Mc Vittie, 239. 

2794. Partnership property, liability of, for individual debts of a partner. 
Smith v. Sénécal, 453. 

2796. Definition of commercial partnership. Banchor v. Bell, 182. 

2820, 2821. Partnership in commendam. Jonau v. Blanchard, 513. 
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2941, 2950. Sequestration. Bank of Alabama v. Hozey, 150. 

2966. Power must be express and special when. Bonneau v. Poydras, 1. 
Jonau v. Blanchard, 513. 

2971, 2972. Responsibility of agent. Strong v. High, 103. 

2982. Responsibility of joint agents. Yard, gc. v. Their Creditors, 403. 

2991. Liability of principal to agent. Blanc v. New Orleans Improvement 
and Banking Co., 63. / 

3126, 3127, 3128, 3129. Pledge, acts of, how executed. Robinson v. Shelton, 
277. 

3158. Debts privileged on moveables generally—privilege of lessor, Montilly 
v. His Creditors, 350; privilege of wife, Prats v. His Creditors, 501. 

3182. Privilege of wife. Prats v. His Creditors, 501. 

3185. —— of lessor. Montilly v. His Creditors, 350. 

3204. in vessels. Hill v. Phenix Tow Boat Co., 35. 

3216, No. 4. Privilege on roads and levees, bridges, &c., for repairs. Police 
Jury of Pointe Coupée v. Gardiner, 139. 

3223, 3224, 3225. Privilege of lessor. Montilly v. His Creditors, 350. 

3234. Privilege of vendor. Monrose v. Creditors, 280. Lauve v. His Credi- 
tors, 527. 

3237. Privileged debts—when not funds to pay in full. Montilly v..His Cre- 
ditors, 350. 

3258, 3259. Mortgages——may be given for what. Barnard v. Erwin, 407. 

3272. Conventional mortgage—hypothecation of vessels, how made. Hill v. 

' Lizardi, 89. 

3282, 3283. Minors, interdicted and absent persons—mortgage in favor of. 
Succession of De Armas, 445. Prats v. His Creditors, 501. 

3298, 3299, 3300, 3304. Mortgages in favor of married women, minors, inter- 
dicted and absent persons. Prats v. His Creditors, 501. 

3314. Mortgages—effect against third persons. Cassidy v. His Creditors, 47. 
————-uty of judges, notaries, &c., as to recording. Ib. 

3400. Possession of estate, how taken. Le Breton v. McDonough, 461. 

3416. Rights peculiar to possessor in good faith. Rivas v. Hunstock, 187. 

3442, 3445. Prescription, where immoveable acquired in good faith and by just 
title. Walden v. Canfield, 466. 

3447. Prescription—good faith presumed in matters of. Jb. 

3449, 3450, 3451. Prescription, where immoveable acquired in good faith and 
by just title. 0. 

3463. Prescription—to acquire by, thing must be susceptible of alienation. Jb. 

3522, No. 32. Third persons. Kittridge v. Landry, 72. 

3555. Mortgages, general and special, defined. Barnard v. Erwin, 407. 


III. Code of Practice. 


91. Amount claimed, to determine jurisdiction. Brandagee v. Chamberlin, 
207. 

106. Married woman—action against. Baldwin vy. Union Insurance Com- 

pany, 133. Dussumier v. Coiron, 367. 
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118. Married woman—action by. Dussumier v. Coiron, 368. 

156. Action—where demand made for less than is due. Brandagee v. 
Chamberlin, 207. 

165. Domicil—exception to rule that party must be sued at his. Clossman v. 
Barbancey, 346. 

172. Petition, to contain what. Coz v. Robinson, 313. 

241. Attachment, may be levied on what. Lambeth v. Milton, 81. 

264. Garnishee, answer of, may be proved false. Taylor v. Whittemore, 99. 

269. Judicial sequestration—-object and effect of. Bank of Alabama v. Hozey, 
150. 

279, 280. » may be set aside, how. Jb. 

*320, 321. Exception to petition of married woman, for want of authorization 
tosue. Bonneau v. Poydras, 1. 

333. Exceptions, when to be pleaded. Rothschild v. Bowers, 380. 

374, 375. Reconvention. Lang fit v. Clinton and Port Hudson Rail Road 

Co., 217. 

388. Warranty—notice to warrantor. Rivas v. Huntstock, 187. 

419. Petition, amendment of. Menefee v. Johnson, 274. 

491. Discontinuance. Edrington v. Téte, 330. 

494, 495. Prayer for jury. Menefee v. Johnson, 274. 

506. Qualifications of jurors. Lyons v. Commercial Insurance Co., 266. 

536. Non-appearance of plaintiff on day of trial. Edrington v. Téte, 330. 


566. Appeal from interlocutory judgments. State v. Judge of First Dis- 
trict, 395. 


571. Appeal, to whom allowed. Succession of Henderson, 391. Quine v. 
Mayes, 510. 

573, 574, 575, 578. Surety on appeal. Greinerv. Prendergast, 235. Stan- 
ton v. Parker, 550. 

644. Fieri facias, articles not liable to seizure under. Lambeth v. Milton, 81. 

670. —_————, notice of sale under. Byrne v. Hooper, 229. 

675, 680, 681. Fieri facias, sale under. Egerton, gc. vy. Their Creditors, 
201. 

689. Fieri facias, failure of purchaser at sale under, to comply with terms. 
Gallier v. Garcia, 319. 

711. Eviction—recourse of purchaser. Rivas v. Huntstock, 187. 

738. Executory process—injunction to suspend sale under. Clement v. 
Oakey, 90. 

752. Authentication of judgments from other States of the Union. Good- 
man v. James, 297. 

911. Judgments of Supreme Court, when final. Bedford v. Saunders, 285. 

924. Courts of Probate, powers of. Succession of Henderson, 391. 

941. Testaments—originals where to be kept. Succession of Robert, 427. 

1003. Succession, petition of heirs to be put in possession of. Tait v. Lewis, 
~ 351. 


COMMERCIAL LAW OF THE UNITED STATES. 





The laws of Spain were not abrogated by the transfer of the territory of Or- 
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leans to the United States ; but the commercial law of the latter became, by 
that transfer, the law of the territory of Orleans. Wagner v. Kenner, 120. 


COMPENSATION. 


Where two persons are indebted to each other, compensation takes place from 
the moment the two debts co-exist. They extinguish each other, by the 
mere operation of law, to the amount of their respective sums. 


Wood v. Boyers, 130. 
See Pieapine, 24, 27. 


COMPROMISE. 


The power to compromise, must be express and special. C. C. 2966. Bon- 
neau V. Poydras, 1. 


CONFIRMATIVE ACTS. 


See Contract, III. 


CONFLICT OF LAWS. 
See Donations Mortis. Causa, 1. 3. 5, 6. 13. 14. 16. 


CONSIGNEE. 


See AceEncy, 9. 


CONTINUANCE. 


To entitle a party to a third continuance on the ground of the absence of the 
same witness, he should show the materiality of the testimony, and such ex- 
traordinary diligence as to satisfy the court that it was absolutely impossi- 
ble to procure the evidence. Gay v. Kendig, 472. 


CONTRACTS. 


I. Consent necessary to Form, and Stipulations Pour Autrut. 
II. Illegal Contracts. 


III. Confirmation. 
IV. Avoidance. 
V. Putting in Default. 
VI. Damages for Non-Performance. 


-I. Consent necessary to Form, and Stipulations Pour Autrut. 

1. The grant by the-legislature of a privilege to raise money by lettery, 
without any limit as to time, may be restricted by a subsequent law, before © 
any rights have been acquired under the first. The permission to draw a 
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lottery is not, per se, a contract ; and until it has been accepted, and rights 
have been acquired under it, is entirely withia the control of the legislature. 

Davis v. Caldwell, 271. 
2. A stipulation that a certain sum shall bé paid to a third person, towards the 
extinguishment of a debt due to him from one of the parties to the contract, 
is not a stipulation pour autrui. It is for the exclusive benefit of the stipu- 
lating party. Tiernan v. Martin, 522. 


II. [legal Contracts. 


3. A subscription by a municipal corporation, to the stock of an incorporated 
company, though unauthorized by the charter of the municipality, will be 
binding on it if subsequently sanctioned by the legislature. 

First Municipality of New Orleans v. Orleans Theatre Co., 209. 

4. The court will not lend its aid to settle disputes relative to contracts or 
transactions reprobated and forbidden by law. It will notice, ex officio, the 
illegality of the subject. Davis v. Caldwell, 271. 


III. Confirmation. 


5. The partial execution of an obligation against which an action of nullity, 
or rescission would lie, subsequently to the period at which it might have 
been validly confirmed or revoked, if voluntary, is a taeit confirmation. C. 
C. 2252. Bonneau v. Poydras, 1. 

6. One who is notified that a contract has been made for him, subject to his 
ratification, by another pretending to have authority for that purpose, will 
be presumed to have ratified it, unless he repudiates it immediately after be- 

. ing notified thereof. 0. 


IV. Avoidance. 


7. A contract will be deemed to have been made in fraud of creditors, where 
the obligee knew that the obligor was in insolvent circumstances, and the 
contract gives to the obligee, if a creditor, any advantage over the other 
creditors of the obligor. It will not be necessary to establish positive know- 
ledge in the obligee of such insolvency ; proof of circumstances tending to 
produce a strong impression that he was aware of it, will suffice. 

De Blane v. Martin, 38. 

8. A contract, made in good faith, cannot be annulled, though it prove injurious 
to creditors ; nor can a contract, though made in bad faith, be rescinded, 
unless it operate to their injury. C. C. 1973. 

° . Taylor v. Whittemore, 99. 

9. By the laws of this State, a contract tainted with usury is voidable only as 
to the usurious interest, and valid as to the principal. 

Walden v. City Bank of New Orleans, 166. 

10. An offer of restitution must be proved, to maintain an action of rescis- 
sion. Ib. 

11. A stockholder in a company cannot avail himself of the misbehavior of 
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the corporation, in not investing its capital stock according te the charter, 
to avoid his own contract. 
First Municipality of New Orleans v. Orleans Theatre Co., 209. 


See Act, AUTHENTIC, 2. INsoLvENcy, 10. 


V. Putting in Default. 


12. To recover damages for an illegal attachment, or for the hire of slaves 
seized by attachment, it is not necessary to put the attaching party in de- 
fault. But where an attachment has been levied on slaves, and they have, 
with the consent of the debtor, remained in the hands of the plaintiff in at- 
tachment, to enable the former to recover their value, the latter must be put 
in default otherwise than by the institution of suit. 

Cox v. Robinson, 313. 

13. Putting the defendant in mora, is a condition precedent to the recovery of 
damages for a passive violation of a contract. Such damages are only due 
after the debtor has been put in default, and the default must be alleged and 
proved ; nor can evidence be received to prove a demand, where it has not 
been alleged in the petition. McMaster v. Brander, 498. 


VI. Damages for Non-Performance. 


14. The master of a ship which arrived at New Orleans, during an epidemic 
yellow fever, bound to Natchez, contracted, for a fixed price, with the own- 
ers of a steamer, to tow his vessel to the latter place, and to start from New 
Orleans on the evening of the succeeding day. The steamer could not be 
got ready sooner. Influenced by the apprehension of his passengers for 
their safety, the master notified the owners of the steamer in the evening 
of the day on which the contract was made, that he should be compelled to 
leave in tow of another boat which could start at once. In an action on the 
contract : Held, that from the peculiar circumstances of the case, plaintiffs 
were entitled to recover only the amount of damage actually sustained, and 
not the whole amount of profit which they might have derived from the per- 
formance of the contract. Glover v. McAllister, 161. 


See Cuinton anp Port Hupson Raimi Roap Company. 
CorPorRATIONS, 7. 


CORPORATIONS. 


1. A subscription by a municipal corporation, to the stock of an incorporated 
company, though unauthorized by the charter of the municipality, will be 
binding on it if subsequently sanctioned by the legislature. 

First Municipaiity of New Orleans v. Orleans Theatre Co., 209. 

2. A stockholder in a company cannot avail himself of the misbehavior of the 
corporation, in not investing its capital stock according to the charter, to 
avoid his own contract. Jb. 
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3. An act of incorporation may be forfeited by misuse or abuse. - It is a tacit 
condition of such a grant, that the grantees shall act up to the end or design 
for which they were incorporated ; and where they do not, the rights and 
privileges granted may be withdrawn. But the misuse or abuse must be 
first judicially ascertained. 

State v. New Orleans Gas Light and Banking Co., 529. 


4. Banks, insurance, canal, bridge, and turnpike companies, the stock of which 
is owned by private individuals, are essentially private corporations. 0. 

5. The existing law of the State forms as much a part of the contract in every 
act of incorporation, so far as it is applicable, as it does of every contract 
between individuals. Jb. 

6. The tenth title of the first book of the Civil Code relative to corporations, 
applies to every charter granted since its adoption, unless there be some- 
thing in the latter repealing or suspending its provisions. Jb. 

7. One who signs an agreement to take stock in an incorporated company, 
thereby promises to pay the full amount of every share thus subscribed for ; 
and an action will lie to recover it, either for the purpose of carrying on the 
business of the company, or of paying its debts. And where the stock- 
holders refuse or neglect to elect Directors to manage its affairs, or elect 
those who will not call in the stock to pay its debts, any creditor will have 
an action to compel such stockholders to pay, each of whom will be respon- 
sible for the amount subscribed by him, if so much be necessary to pay the 
debts. The stockholders will not be allowed to throw the loss upon the 
creditors, either by refusing to pay for their stock, or by forfeiting it, or by 
dissolving the corporation by non-user or otherwise. 

Cucullu v. Union Insurance Co., 573. 


COURTS. 


{. Courts generally. 
II. Supreme Court. 
III. City Court of New Orleans. 


I. Courts generally. 


a 


. Where property in the hands of a judicial sequestrator, has been seized un- 
der process from another court than that which issued the sequestration, the 
former tribunal may pronounce upon the validity of the seizure, though it 
have no power to order a release of the sequestration. 

Bank of Alabama v. Hozey, 150. 
2. An action for the recovery of goods claimed by plaintiff as his property, 
which had been surrendered by an insolvent, against one who holds them as 
the syndic of the creditors of the insolvent, must be brought before the 
court in which the proceedings in insolvency are pending, and must be tried, 
contradictorily with the creditors. Otherwise, were defendant sued in his 
private capacity for damages for unlawfully taking possession of the pro- 
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perty of the plaintiff; such an action may be brought before any court of 

_  @ompetent jurisdiction. Clossman v. Barbancey, 346. 

' 3. Where several courts have concurrent jurisdiction of actions against the 
sureties of a public officer, no one of them can condemn the sureties to bring 
into court the amount for which they may be ultimately responsible, and dis- 
charge them from further liability. The creditors cannot be compelled to 
come into that tribunal for redress. The judgment should be only for the 
amount due to the plaintiff. 


See Aprea, 14. 15. 17. 18. 
II. Supreme Court.. 


. The answer to a rule to show cause taken against the judge of an inferior 
court, must be in writing, and filed with the clerk of the Supreme Court. 
No answer in person, or oral discussion will be listened to, except from the 
parties interested, or their counsel. 

Stale v. Judge of Court of Probates of New Orleans, 418. 


III. City Court of New Orleans. 


5. Under the act of 10th March, 1838, sect. 4, the Presiding Judge of the 
City Court of New Orleans has, within the city, exclusively of justices of 
the peace or of the associate justices of that court, original jurisdiction of 
all actions, for whatever amount, by landlords against their tenants, for the 
possession of real property. Kennedy v. Downey, 284. 


CURATOR. 
See Successions, I. 


DAMAGES. 


The plaintiff in a petitory action, who has reasonable ground to believe that 
he has good cause of action, will not be liable to damages on discontinuing 
or losing his case. Walden v. Peters, 331. 


See ArracuMENT, 3.4. Contracts, 13.14. InsuncTion, 2. 3. 
5.6. Interest, 1. SuHeErirr, 3. 


DOMICIL. 


1. A domicil of choice can only be acquired by one who is sui juris; conse- 
quently, it cannot be acquired by a lunatic or minor. 
Succession of Robert, 427. 
9. Case of Gravillion v. Richard’s Executor et al., 13 La. 293, overruled, so 
far as the dictum, that “ as soon as the will of making a permanent establish- 
ment in the country is combined with the fact of residence, the residence, 
even for a few days, fixes the domicil,” applies to the acquisition of a resi- 
dence in this State. 
State v. Judge of Court of Probates of New Orleans, 449. 
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3. An uninterrupted residence of one year within the State, is necessary, under 
the acts of 7th March, 1816, and 16th March, 1818, to acquire a domicil .in 
this State ; and until then, a party may be sued by attachment as a non-resi- 
dent. It is not necessary that he should have remained the whole time 
within the State, provided that, during any temporary absence, he retained 
an office or room as his residence, and left sume authorized agent to repre- 
senthim. Jb. ; 

. One who left the State to discharge the duties of a Senator of the United 
States, and who, on resigning, was made a member of the President’s Cabi- 
net, and subsequently a Foreign Minister, will not be considered as having 
lost his domicil in this State, where no act has been done evincing any in- 
tention to acquire a new domicil (C. C. 46) ; and prescription will run against 
him, as if actually within the State. Waldenv. Canfield, 466. 


See Minor I. 


DONATIONS MORTIS CAUSA. 


1. The capacity to dispose of real property must be determined by the lez rei 
site. Bonneau v. Poydras, 1. 

2. By the laws of France the widow becomes the tutrix of her minor child im- 
mediately after the death of her husband, and needs no letters of tutorship 
to act as such ; and, by the same laws, she is entitled to the enjoyment of all 
the property of her child, until he reach the age of eighteen, or be emanci- 
pated. A widow, residing in France, may oppose, in the courts of this State, 
the homologation of the will of her husband, and stand in judgment for her 
child. Succession of Senac, 258. 

. The testator, a resident of Louisiana, made an olographic will on the 8th of 
May, 1836. On the 10th of the same month, he married ; and on the next 
day sailed, with his wife, for France, intending to reside permanently in 
that country. On the 10th of April, 1837, a child was born of the marriage, 
and in August, 1838, the testator died. Held, that under arts. 483, and 10, 
of the Civil Code, the will having been made in this State, its validity must 
be tested by the laws of Louisiana, and not by those of France. Jb. 

. A will is not revoked, under the laws of France, by the subsequent birth of 
achild. Aliter, in this State. Civ. Code, art. 1698. Jd. 

. The only exception to the rule laid down in article 483, of the Civil Code, 
“that persons who reside out of the State cannot dispose of property they 
possess here, in a manner different from that prescribed by its laws,” is to 
be found in the 10th article of the Code ; and it is only under the conditions 
mentioned in that article, that foreign laws are permitted to operate in the 
Gisposition of property in this State. Jb. 

. The meaning of the third paragraph of art. 10, of the Civ. Code, is, that the 
rule, that the effect of acts passed in one country to be executed in another 
must be regulated by the laws of the latter, does not hold in relation to testa- 
ments and donations mortis causa, where the testator or donor resided abroad 
when the act was executed and at the time of his death. It is only when 
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both these circumstances occur, that he will be considered as haying made 
his will with reference to the laws of his domicil. Jb. 262. 

7. Where a remunerative donation exceeds the. disposable portion, the donee 
or legatee is bound to prove the value of hisservices. If proved to be equal 
to or greater than the bequest, no reduction can be made ; otherwise, it must 
be reduced to the estimated value of the services. C.C. 1500, 1512. But 
where such donation does not exceed the disposable portion, the declaration 
of the testator as to the services and their value, will be conclusive on the 
heirs, and no proof will be.required from the legatee. In the latter case, the 
remunerative disposition must be viewed as an ordinary bequest, and the 
services as the motive or inducement for making it. 

Succession of Fox, 292. 

* 8. One who avers that a remunerative legacy exceeds the disposable portion, 
mast show it. Until this be established, the donee or legatee is not bound 
to prove the value of his services. Jb. , 

9. The bequest of a sum of money for a specified purpose, is a particular legacy. 
Such legacies are a charge upon the whole estate, and become the personal 
debt of the heir, and must be discharged in preference to all others, as if 
debts of the estate, though they exhaust the whole succession, or all that re- 
mains after the payment of the debts and the contribution for the legitimate 
portions where there are forced heirs. C.C. 1627, 1661. 

Succession of Milne, 382. 

10. Universal legatees are bound, personally, not only for the debts and charges 
of the succession, but to discharge all the legacies, unless in case of reduc- 
tion (C. C. 1603) ; and where they wish to take the seisin of the succession 
from the testamentary executor, they must offer him a sum sufficient to pay 
the moveable legacies. C.C. 1664. Jb. 

11. Under art. 1682 of the Civil Code, a Court of Probate cannot refuse to or- 
der the execution of a foreign will, when shown to have been duly proved 
before a competent judge of the place where it was received. The object 
of the law is to give to foreign wills the same effect in the State, which they 
would have in the country in which they were executed, where they have 
been duly proved in the latter. But where an olographic will has been re- 
ceived by a foreign tribunal without proof of the writing or signature, such 
proof not being required by the laws of the country unless the genuineness 
of the will be attacked, it cannot be executed here, without being first proved 
according to law before the proper court in this State. 

Succession of Robert, 427. 

12. Where by the laws of the country in which a foreign will was executed, 
the original cannot be removed, the will may be ordered to be executed here, 
when the original has heen duly proved before a competent judge of the place 
where it was received, on the production of a duly certified copy of the re- 

cord of the proceedings and of the evidence taken before the foreign tribu- 
nal, without the production of the original will; and where the. testament, 
being olographic, and its genuineness not having been attacked, the original 

_ was received abroad without proof of the writing or signature, it will be 





INDEX. | 607 


ordered to be executed here on the production of a certified copy thereof, 
and of testimony taken abroad, under a commission, establishing the genuine- 
ness of the original. Jd. : 

13. As to moveables, the capacity or incapacity of a testator must be deter- 
mined by the law of his domicil. Jd. 

14. A bequest by a testatrix, a minor natural child, without descendants or as- 
cendants except her mother, domiciled in this State, where all her property, 
with the exception of her apparel and furniture, was situated, but who had 
lived for many years in France, where she made her will and died, to one 
whom she intended to marry, “of all which the law permits her to dispose 
of,” will be construed to have been made with reference to the law of this 
State, by which the whole of her estate will go to the legatee, and not to 
that of France, by which she could have disposed of but one half. Jd. 

15. A bequest of a sum of money “ to the orphans of the First Municipality of 
New Orleans,” may be claimed and recovered by the City Council of that 
Municipality, who are authorized to regulate its distribution among the ob- 
jects of the testator’s bounty. C.C. 1536. Succession of Mary, 438. 

16. In regard to the creditors of a succession, the administration of the assets 
and the payment of the debts of the deceased must be governed exclusively 
by the law of the country where the administrator er executor acts, and from 
which he derives his authority to collect the assets. No provision of 
the will can subject them to the necessity of seeking payment elsewhere. 
Otherwise, as to legatees, who have no claims against the succession but 
such as the testator pleased to give them, who might make his bounty con- 
ditional. They must take their legacies, if at all, cum onere. Ib. 


See SussTITurTion. 


ERROR. 


. An error into which the jury have fallen in fixing the period from which 
interest is allowed, which appears from the facts found by them and from the 
records of the suit, may be corrected by moving for a new trial, or by an 
application to the judge. Where such error does not exceed the fraction of 
a dollar, and no attempt has been made to correct it below, the judgment 
will not be disturbed on appeal. Mullen v. Miller, 23. 

2. Surveys made by surveyors in the service of the United States, though 
sanctioned by the Principal Deputy Surveyor of the District, may be cor- 
rected when erroneous. Kittridge v. Landry, 32. 

3. Errors in the return of process should be amended so as to make the return 
conform to the truth ; and the party entitled to demand such amendment, 
cannot be deprived of the right, by the expiration of the term of service 
of the sheriff or deputy sheriff who committed the error. Noris it any ob- 
jection, that the amendment will affect rights acquired by third persons. 

Elmore v. Bell, 484. 

4. A sheriff may amend his return, even after a contest in which its validity is 

attacked. Jd. 
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EVIDENCE. 


I. When to be Introduced. 
II. Competency of Witness. 
III. Onus Probundi. 
IV. Presumptions. 
V. Proof of Contracts, Not in Writing, over five hundred 
dollars in value. 
_ VI. Records and Judicial Proceedings of other States. 
VII. Foreign Laws. 
VIII. Matters of Historical Notoriety. 
IX. Loss or Destruction of Writings. 
X. Secondary Evidence. 
XI. Admissibility and Sufficiency of Evidence under the 
Pleadings. 


I. When to be Introduced. 


1. On the trial of an exception to the petition, and during the argument of de- 
fendants’ counsel, plaintiffs offered in evidence letters of tutorship and ad- 
ministration, which were excepted to as too late. The bill of exceptions did 
not expressly state whether the evidence had been closed. Held, that such 
an objection is a weak one ; and that the bill of exceptions should have stat- 
ed al] the circumstances with particularity, to enable the court to determine 
whether the evidence ought to have been excluded, on a ground purely 
technical. Objection overruled. 

Langfitt v. Clinton and Port Hudson Rail Road Co., 217. 

2. An act of sale stipulated that the notes given for the price were to remain 
with the Notary, until a mortgage existing on the property should be can- 
celled. Plaintiffs obtained an order of seizure and sale, without having pro- 
duced any evidence of the cancelling of the mortgage. On an appeal by the 
defendant, and assignment of the want of evidence of the cancelling as error 
apparent on the face of the record, plaintiffs offered a certificate of the Re- 
corder of Mortgages to show that the mortgage had been cancelled. Held, 
that the cancelling not having been alleged or proved in the inferior-court, 


"no evidence could be offered to prove it on the appeal. 
Petit v. Grandmont, 283. 


II. Competency of Witness. 


3. A witness is incompetent on the score of interest only where he has a di- 

rect interest in the event of the suit, and is called to testify in support of 

’ that interest ; or where the verdict and judgment, to obtain which his testi- 
mony is used, would be admissible evidence in his favor, in another suit. 
Debuys v. Connolly, 338. 

4. One who had been offered as security on a twelve months’ bond for the 

price of property sold under execution, and rejected by the sheriff as insuf- 
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ficient, will be a competent witness to prove his own solvency, on an oppo- 
sition by the first purchaser, to the homologation under the monition law of 
10th March, 1834 of a second sale, made at the risk of the first purchaser, 
on the ground of the insufficiency of the security. He has no interest 
either in the event of the suit, or in the question. The bias which may re- 
sult from being called on to testify to his own solvency, is not enough to ex- 
clude him. The interest which renders a witness incompetent, must be a 
pecuniary one; that which results from his feelings or his wishes, goes to 
his credibility ouly. Nor is it sufficient to exclude a witness offered under 
such circumstances, that he was the endorsee of the note upon which the 
original suit was instituted ; his testimony cannot in any — affect his lia- 
bility as such. Jb. 


































III. Onus Probandi. 


5. Persons claiming a part of the estate of an insolvent, as heirs of a deceas- 
ed wife, on account of the community of gains, must establish their right to 
recover by adequate evidence. It will not be sufficient to render it probable. 
Wilcox v. His Creditors, 27. 

6. A mortgagee who seeks to enforce his mortgage against third persohs, 
must prove that it has been duly recorded. Cassidy v. His Creditors, 47. 

7. Where a bill of exchange is assignable only by endorsement, one who ob- 
tains possession of it by a forged endorsement acquires no interest, though 
ignorant of the forgery ; and the original holder may recover of the acceptor, 
though the latter have paid the amount of the bill to the person in posses- 
sion under such endorsement, unless it be shown that such payment was 
made through the fault of the orginal holder ; but the fault must be shown, 
and the burden of proof is upon the party who justifies the payment. 

Jackson v. Commercial Bank of New Orleans, 128. 

8. Where the defendant in a petitory action has established the value of the 
improvements made by him on the premises, and plaintiff, under art. 500 
of the Civil Code, which gives to the owner of the soil on which plan- 
tations or constructions have been made by a third person, the election 
either to reimburse the value of the materials and the price of workmanship, 
or to pay a sum equal to the enhanced value of the soil, seeks to avail him- 
self of the privilege by paying the enhanced value, he must show the 
amount of such enhanced value. Rivas v. Hunstock, 187. 

9. The holder of a negotiable instrument is not required to prove the consid- 
eration which he gave for it, unless specially called upon by the answer so 
todo. Davidson v. Keyes, 254. 

10. Where a remunerative donation exceeds the disposable portion, the donee 
or legatee is bound to prove the value of his services. If proved to be 
equal to or greater than the bequest, no reduction can be made ; otherwise, 
it mast be reduced to the estimated value of the services. C.C. 1500, 
1512. But where such donation does not exceed the disposable portion, 
the declaration of the testator as to the services and their value will be con- 
clusive on the heirs, and no proof will be required from the legatee. In the 

Vo. II. 77 
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latter case, the remunerative disposition must be viewed as an ordinary be- 
quest, and the services as the motive or inducement for making it. 
Succession of Fox, 292. 


11. One who avers that a remunerative legacy exceeds the disposable portion, 


must show it. “Until this be established, the donee or Jegatee is not bound 
to prove the value of his services. Jb. ; 

12. The demand to be made on a note payable at a particular place, cannot be 
assimilated to the amicable demand required by the Code of Practice. The 
want of the latter must be pleaded to put the plaintiff on the proof of it, 
and a failure to establish it does not prevent his obtaining judgment, but 
only subjects him to the payment of the costs incurred before the appear- 
ance of the defendant. The former must be alleged and proved, or the 
plaintiff cannot recover. Svillwell v. Bobb, 327. 


See 13. 17, infra. 


IV. Presumptions. 


13. Fraud will not be presumed. He who alleges it must establish it clearly. 


Cassidy v. His Creditors, 47. 


14. Defendant having purchased a lot of negroes, in other respects sound, on 


placing them in the railway cars to be transported to his plantation, a distance 
of sixteen miles, discovered in one of them the first symptoms of the measles. 
The one thus affected was not separated from the rest, either in the cars or 
on his plantation, and no physician was sent for until four days had elapsed, 
when another was found ill of the same disease. Both of these, and two 
others, died of the disease. In an action by the vendor for the price: Held, 
that the measles is not an incurable malady ; that defendant, by neglecting 
to separate the sick girl from the other slaves after notice of the disease, 
and by omitting to call in medical aid at once, failed to act as a man of ordi- 

" nary pradence would have done ; and that the presumption, created by sect. 
dof the act of 2 January, 1834, as to slaves who have been less than eight 
months in the State, that any redhibitory malady which displays itself with- 
in fifteen days after the sale, existed on the day thereof, does not apply to 
such acase. Lyons v. Kenner, 50. 

15. A notarial act will be presumed to be correct, unless the evidence leaves 
no reasonable doubt of the contrary. De Blanc v. Martin, 82. 


16. After the lapse of twenty years, the legal presumption is in favor of the 


acts of sheriffs. Drouet v. Rice, 374. 
17. Where a vessel is lost in consequence of some of the perils insured against, 
the presumption is in favor of her seaworthiness ; and it is incumbent on 
the underwriters to show that this warranty has not been complied with. 
’ Bot where a loss occurs, which cannot be ascribed to stress of weather or 
accident, the presumption will be that the vessel was not seaworthy: and 
the burden of proof must be on the insured. 
Dupeyre v. Western Marine and Fire Insurance Co. 457. 
18. In the absence of all evidence, the laws of another State will be presumed 
~ to be the same as our own. But where the law is shown to have been the 
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same, the repeal of the law in this State, will not authorize the assumption 
that it has also been repealed in the-other ; such repeal, if it exist, must be 
proved by the party interested to establish it. Ex parte Lafonta, 495. 


V. Proof of Contracts, Not in Writing, over five hundred dollars 
in value. 


19. A promise te accept a bill, if the amount exceed five hundred dollars, must 
be proved by a‘ least one witness, and by other corroborating circumstan- 
ces. These circumstances must be established aliunde, and not by the 
witness himself. Robbins v. Lambeth, 304. 


VI. Records and Judicial Proceedings of other States. 


20. Where a party wishes to obtain an execution ona judgment rendered in 
another State, he must produce a record attested in the mode pointed out 
in that part of the Code of Practice regulating executory process. A tran- 
script certified by the clerk of the court, sealed with the seal of the court, 
and authenticated by the signature of the Governor and the great seal of 
the State, is insufficient. It should have been accompanied by a certificate 
from the judge, chief justice, or presiding magistrate, declaring that the at- 
testation of the clerk was in due form. Goodman v. James, 297. 


VII. Foreiyn Laws. 


21. Foreign laws must be proved as facts. In the absence of proof of what 
they are, our own laws must govern. Bonneau v. Poydras, 1. 


VIII. Matters of Historical Notoriety. 


22. The date of the election or resignation of a Senator of the United States, 
of the appointment of a member of the President’s Cabinet, or of a Foreign 
Minister, are matters of historical notoriety, which the court will notice 
though not proved in the record. Walden v. Canfield, 466. 


IX. Loss or Destruction of Writings. 


23. A Bank will be responsible for the amount of a note issued by it, on proof 
of its loss and of the contents of the note. So, on the production of the half 
of a note, where the absence of the other half is fairly accounted for, the 
Bank will be bound to pay the full amount for which it was issued, on being 
secured against liability for the other half. 

Murdock v. Union Bank of Louisiana, 112. 

24. In an action by the holder of the half of a bank note, where the half on 
which the president’s signature is usually affixed has been lost, the signature 
of the president need not be proved. It will not be presumed that notes 
were ever issued without the signature of that officer. Jd. 


X. Secondary Evidence. 


25. The subpena for a witness having been returned not executed, plaintiff’s 
attorney made oath that, as soon as he learned that it had not been served, 
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he applied to the landlady in whose house the witness had resided, and was 
informed that he had left without paying the rent, and that she could not 
tell where he had gone. Held, that the absence of the witness was suffi- 
ciently accounted for, and that his testimony taken in another suit might be 
read on the trial. Pilié v. Kenner, 95. 

26. In an action against a Company, plaintiffs introduced witnesses who 
proved, without objection, that they had been appointed engineers of the 
Company, by a written resolution of the Board of Directors. On a motion 
to strike out the evidence, on the ground that parol evidence of the appoint- 
ment was inadmissible: Held, that, the testimony having been received 
without objection, and defendants having it in their power to offer in evi- 
dence the resolutions and contract with the witnesses, if material to their 
defence, the motion was correctly overruled. 

Langfitt v. Clinton and Port Hudson Rail Road Co., 217. 


XI. Admissibility and Sufficiency of Evidence under the 
' Pleadings. 


27. To recover in a redhibitory action, a purchaser must show that he acted 
with, at least, ordinary care and attention, and that no act or omission of his 
can have occasioned the loss he attempts to throw upon his vendor. 

; Lyons v. Kenner, 50. 

28. A return of no property found after demand of the parties, made by the 
sheriff on a fiert facias against the defendant, in an action in which sequester- 
ed property had been released on a bond, is sufficient evidence of a breach of 
the condition of the bond given for the release of the property sequestered, 
in an action against the surety. Massé v. Barthet, 69. 

29. It will be no objection to the admissibility in evidence of an act, executed 
by plaintiff’s vendor, in relation to the land in dispute, that no evidence 

“was adduced of its having been recorded in the office of the parish judge, 
without which it could have no effect against third persons. Whether the 
act is binding on the plaintiff, is a question going to the effect, and not to 
the admissibility of the instrument. Kittridge v. Landry, 72. Kittridge 
v. Dugas, 85. 

30. An instrument offered in evidence will not be rejected on the ground that 
it appears to have been wrongfully obtained. Jt will be received, and its 
effect tested afterwards. Jb. 

31. Parol evidence is admissible to sustain a plea of prescription, by establish- 
ing possession, its character, and other requisites to sustain the plea; or to 
disprove it, by showing that the party did not possess as owner, or had re- 
nounced the benefit of prescription. Jd. 

32. A direct action is not necessary to establish the falsehood of a notarial 
act ; it may be shown collaterally. De Blanc v. Martin, 82. 

33. Where a witness is illiterate, or his statements appear extraordinary, evi- 
dence may be introduced to sustain his testimony, by showing that he made 
the same statements at the time of the transaction, though no attempt had 
been made to impeach his evidence or character. Pilié v. Kenner, 95. 
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34. The decision of the lower court, as to the admission or rejection of a wit- 
ness not introduced at the regular time, will be affirmed, unless the discre- 
tion allowed in such cases appears clearly to have been incorrectly exer- 
cised. Jb. 
35. On a motion to dissolve an injunction, on the ground of illegality apparent 
on the face of the petition, no evidence can be introduced, except as to the 
question of damages. Hobson v. Bein, 109. 
36. The evidence necessary to support an action on a bill as an accepted bill, 
and on a breach of promise to accept, is materially different. To maintain 
the former, the promise must be applied to the particular bill alleged to have 
been accepted ; in the latter case, the evidence may be of a more general 
character, and the authority to draw be collected from circumstances, and 
extended to all bills coming within the scope of the promise. 
Von Phul v. Sloan, 148. 

37. An offer of restitution must be proved, to maintain an action of rescission. 
Walden v. City Bank of New Orleans, 165. 
38. The omission by a purchaset to notify his vendor, or those who are re- 
sponsible to him in case of eviction, of the action instituted against him, will 
not, under arts. 2494 of the Civi] Code, and 388 of the Code of Practice, 
release the latter, unless they can show that they had means to defeat the 
action, which where not used owing to their not having been cited in war- 
ranty, or apprized of the institution of the suit. By the word means, in art. 
2494 of the Civil Code, must be understood new facts, or peremptory ex- 
ceptions, which, if presented to the court, would have produced a different 
result. It will not be sufficient to show that there was error in the judg- 
ment, for the same judgment would have been pronounced against them, 
had they been cited. Rivas v. Hunstock, 187. 
39. It is no objection to a witness, offered to prove the defective construction 
of a railway, that he is not a professional engineer. Ilis testimony is ad- 
missible, and should be left to the jury for what it is worth. 

Langfitt v. Clinton and Port Hudson Rail Road Co. 217. 
40. To obtain a judgment against a sheriff, with damages, for his failure to re- 
turn an order of seizure and sale on or before the return day, as required by 
the act of 7th April, 1826, sect. 17, it must be shown that a writ of seizure 
and sale was actually placed in his hands, and that he failed to return it on 
the return day mentioned therein. A statement in the judgment appealed 
from, that a writ was issued, is not sufficient. Such statements are not 
evidence. Destréhan vy. Garcia, 291. 
41. Acknowledgments by one since deceased, proved by a witness who could 
not be contradicted, much less convicted of perjury, though he had sworn 
falsely, are the weakest kind of evidence, and scarcely worthy of any belief. 
But where, in an action for the value of work done for the deceased, it was 
proved to have been performed ; and two witnesses testified to the acknow- 
ledgment of the debt by the deceased, in extremis, in the presence of his 
wife and of the magistrate who was receiving his will, either of whom might 
have been produced to contradict the statement if false, and no other attempt 
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was made to rebut or discredit the testimony, the claim will be considered 
sufficiently proved. Succession of For, 299. 

42. Where an attachment has been set aside by order of court, it is prima 
facie evidence that it was illegally issued, and that damages to some extent 

’. have been sustained. Coz v. Robinson, 313. 

43. Evidence presented by one of the parties, but not contained in the record, 
will not be permitted, under any circumstances, to influence the decision of 
the court. Stillwell v. Bobb, 327. 

44. Cases of Wetmore ¢ Co. v. Merrifield, 17 La. 513, and Booraem v. Mer- 
rifield, Ib. 594, overruled, so far as they go to establish that, in an action 
against the drawer of a bill or maker of a note payable at a particular 
place, proof of a demand at such place is not necessary, where want of 
amicable demand has not been pleaded. Jd. 

45. The possession of a bill of lading, like that of a bill of exchange, is prima 
facie evidence of title ; and, in the absence of contradictory evidence, will 
entitle an intervening claimant to bond the property seized by attachment. 

Park v. Porter, 342. 

46. A marriage contract, executed before a notary, which attests that a sum 
was received by the husband from the wife, as a part of her dowry, in the 
presence of the notary and subscribing witnesses, is the best evidence of 
which the payment is susceptible. But it may be rebutted by evidence 
establishing collusion, as that the money had been obtained only for the mo- 
ment, and had been repaid. Lambert v. His Creditors, 474. 

47. The vendee may, generally, establish the sale, by proof of the acts and 
admissions of his vendor. Where fraud is suspected, the admissions of the 

_ alleged vendur, must be received with caution, but cannot be absolutely re- 
jected. Planters Bank of Mississippi v. Crane, 489. 

48. Putting the defeadant iz mora, is a condition precedent to the recovery of 
damages for a passive violation of a contract. Such damages are only due 

' after the debtor has been put in default, and the default must be alleged and 
proved ; nor can evidence be received to prove a demand, where it has not 
been alleged in the petition. McMaster v. Brander, 498. 


EXCEPTIONS. 


See Pieapine, IV. 


EXCEPTIONS, BILL OF. 


1. Any attempt to amend a bill of exceptions, after judgment signed, is 

wholly irregular. Police Jury of Pointe Coupée v. Gardiner, 133. 

2. On the trial of an exception to the petition, and during the argument of de- 
'  fendants’ counsel, plaintiffs offered in evidence letters of tutorship and ad- 
ministration, which were excepted to as too late. The bill of exceptions 
did not expressly state whether the evidence had been closed: Held, that 
such an objection is a weak one ; and that the bill of exceptions should have 
Stated all the circumstances with particularity, to enable the court to deter- 
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mine whether the evidence ought to have been excluded, on a ground purely 
technical. Objection overruled. - 
Langfitt v. Clinton and Port Hudson Rail Road Co., 217. 


EXECUTOR. 


See Successions I. 


EXECUTORY PROCESS. 


1. An order of seizure and sale obtained against a third person, will be set 
aside, where the mortgage was not proved to have been recorded. 

Cassidy v. His Creditors, 47. 

2. An injunction, and not a rule to show cause, is the proper proceeding to ar- 

rest an order of seizure and sale. C. P. 738. Clement v. Oakey, 90. 

3. Ground, comprising several squares in the city of New Orleans, was mort- 
gaged to plaintiff, and described in the act according to the plan of the city 
as it existed at the time. By subsequent proceedings of the municipal au- 
thorities, the names of the streets, and numbers and boundaries of the 
squares were changed: Hejd, that the advertisement of the property to be 
sold according to the old plan, was no cause to rescind the order of seizure 
and sale ; and that the alterations made by the municipal authorities were 
matters of public notoriety. Jb. 

4. Where a party wishes to obtain an execution on a judgment rendered in 
another State, he must produce a record attested in the mode pointed out in 
that part/of the Code of Practice regulating executory process. A tran- 
script certified by the clerk of the court, sealed with the seal of the court, 
and authenticated by the signature of the Governor and the great seal of 
the State, is insufficient. It should have been accompanied by a certificate 
frum the judge, chief justice, or presiding magistrate, declaring that the 
attestation of the clerk was in due form. Goodman v. James, 297. 

5. The possession of a promissory note, payable to order, and endorsed in 
blank, is prima facie evidence of title, the property passing by delivery. 
No other transfer.is necessary to entitle a party to avail himself, via ordi- 
naria, of a mortgage given to secure its payment ; but to proceed, via exe- 
cutiva, the mortgage must be transferred by an authentic act. 

Fitzwilliams v. Wilcox, 303. . 

6. Where a mortgage contains the clause de non alienando, no transfer of the 
property can affect the mortgagee’s right to proceed against it, summarily, 
as if still belonging to the mortgagor. Murphy v. Jandot, 378. 


FJERI FACIAS. 


1. Art. 641 of the Code of Practice, exempting the tools and instruments ne- 
cessary for the exercise of the trade or profession of the debtor from seizure, 
was intended to encourage such useful trades and professions, by enabling 
the debtor to sustain himself and family by his own industry, and to hold out 

. to the creditor the prospect of satisfaction from the future labor of his debtor , 
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men from seizure. But where the debtor resides abroad, or has absconded, 
or permanently left the-State, his linen, clothes, bed, arms, and the tools and 
instruments of his trade or profession, may be seized and sold for the pay- 
ment of his debts. Lambeth v. Milton, 81. 

2. Ground, comprising several squares in the city of New Orleans, was mort- 
gaged to plaintiff, and described in the act according to the plan of the city 
as it existed at the time. By subsequent proceedings of the municipal au- 

_ thorities, the names of the streets, and numbers and boundaries of the 
squares were changed : Held, that the advertisement of the property to be 
sold according to the old plan, was no cause to rescind the order of seizure 
and sale ; and that the alterations made by the municipal authorities were 
matters of public notoriety. Clement v. Oakey, 90. 

3. The provision requiring that, in forced sales for cash, the property shall 
bring two-thirds of its appraised value, was intended for the protection of 
the debtor, whose property might otherwise be sacrificed. 

Egerton &c. v. Their Creditors, 201. 

4. The members of a commercial partnership have each the right to represent 
the firm. But where it is attempted to satisfy a judgment against the part- 
nership out of the individual property of a member, he alone can waive the 
formalities required by law for its alienation. In such a case, a partner has 
no more authority than a stranger. Byrne v. Hooper, 229. 

5. Where property is ordered to be sold for cash to satisfy the claim of a plain- 
tiff, who, after the adjudication, agrees to allow the debtor time for the pay- 
ment of the amount of his bid, and informs the sheriff that the arrangement 
is satisfactory to him, the officer is bound to convey the property to the 
purchaser, as if the amount had been paid in conformity to the terms of the 
adjudication. Gallier v. Garcia, 319. 

6. Article 2589 of the Civil Code, relative to sales 2 la folle enchére, does not 

apply to those made by a sheriff under writs issuing on final judgments. In 
the latter, if the price be not immediately paid, where the sale is for cash, 
or if the proper surety be not given at once, when on credit, the sheriff 
must proceed forthwith, under article 689 of the Code of Practice, to sell 
the property anew. If he give any delay, it is at his own risk, and he will 
be responsible in damages to the plaintiff. 

7. Where property has been seized under a fi. fa., the sheriff may proceed to 
sell, though the return day has passed, or the writ itself has been returned 
into court ; and payment to the sheriff, under such circumstances, for the pur- 
pose of liberating the property seized, will discharge the debt. 

Byrne v. Taylor, 341. 

8. Judgment against an Insurance Company, and execution returned unsatis- 
fied. Under the 13th sect. of the act of 20 March, 1839, plaintiffs interro- 
gated the appellants, who admitted that they were stockholders in the Com- 
pany. It was proved that the latter were responsible for a balance due on 
their shares of stock, which was liable to be called in by the Directors. 

Held, that plaintiffs might exercise against the appellants, all the rights 


and in the cases to which it applies, will exempt the books of professional 
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which the defendants could have exercised against them ; and that, the 
amount of plaintiffs’ claim being less than that which appellants were liable 
to be called on to pay on their stock, the former were entitled to an execu- 
tion against them. Cucullu v. Union Insurance Co., 571. 









FOREIGN LAWS. 


1. In the absence of all evidence, the laws of another State will be presumed 
to be the same as our own. But where the law is shown to have been the 
same, the repeal of the law in this State, will not authorize the assumption 
that it has also been repealed in the other; such repeal, if it exist, must be 
proved by the party interested to establish it. Ex parte Lafonta, 494. 

2. Foreign laws must be proved as facts. In the absence of proof of what 

they are, our own laws must govern. Bonneau v. Poydras, 1. 















See Conruict or Laws. 







FORGERY. 


See Bitts or Excuance anD Promissory Notes, 8. 








FORTUITOUS EVENT. 


See Quast Orrences, 1. 







FRAUD. 


See Bitis or Excnance anp Promissory Nores, 9. Con- 
Tracts, 7.8. Evipence, 13. Insotvency, 10. 









HOUSE-KEEPER. 
See Jury, 6. 7. 







HUSBAND AND WIFE. 


1. Where in an action by a married woman, defendant excepts on the ground 
that plaintiff was not authorized by her husband or by a court, the only ef- 
fect of the exception, if sustained, is, to require the plaintiff to exhibit her 
authorization before proceeding farther with the case. It is immaterial at 
what time such authority may be obtained and produced, provided it be be- 
fore the trial of the case on its merits. C. P. 320, 321. 

Bonneau v. Poydras, 1. 

2. A married woman, separated in bed and board, may, under the laws of this 
State, sue without the authorization of her husband or a court. Proof of 
the existence of the judgment of separation, is all that is requisite to estab 
lish her authority. C.C. 125, 2410. Act of 1 April, 1826,§2. 6. 


Vor. I. 78 | a 
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3. Under art. 2410 of the Civil Code, a wife, separated in property, may dis- 





pose of her claim to a portion of the proceeds of the sale of the property of - 


@ succession, without the consent of her husband. Jd. 

4. Persons claiming a part of the estate of an insolvent, as heirs of a deceased 
wife, on account of the community of gains, must establish their right to re- 
cover by adequate evidence. It will not be snfficient to render it probable. 

Wilcox v. His Creditors, 27. 

5. Where an action had been commenced by a married woman, without the 
authority of her husband or of the court, who, two days after, obtained a judg- 
ment of separation from bed and board, on an exception to her right to sue : 
Held, that the exception should be overruled, as it would have been useless 
to dismiss a suit which might be commenced immediately afterwards, her 
disability having been removed. Baldwin v. Union Insurance Co., 133. 

6. A wife can in no case sell to her husband, or contract towards him the obli- 
gations of a vendor, though the husband may, in some cases, sell to her. 
She cannot, consequently, be cited in warranty by the representative of her 
deceased husband. Wherry v. Bell, 225. 

7. The authorization required to enable a married woman to appeal from a 
judgment rendered against her, must be proved by other evidence than her 
own allegations, or those of her counsel. Gorman v. Berghans, 282. 

8. Unless specially empowered by the husband, an attorney at Jaw cannot au- 
thorize the wife of his client-to do any act for which the authorization of the 
husband is required. Ib. 

9. A married woman, not separated in property, cannot accept the offer of tes- 
tamentary executrix, without the consent of her husband (C. C. 1657) ; nor 
can she, after acceptance, appear in court in the execution of the trust, with- 
out the authority and assistance of the latter. The cases provided for by 
arts. 125 of the Civil Code, and 106 of the Code of Practice, are the only 
exceptiuns to the general rule prescribed by art. 123 of the Civil Code, that 
a wife cannot appear in court without the authorization of her husband. 

Dussumier v. Coiron, 368. 

10. A marriage contract, executed before a notary, which attests that a sum 
was received by the husband from the wife, as a part of her dowry, in the 
presence of the notary and subscribing witnesses, is the best evidence of 
which the payment is susceptible. But it may be rebutted by evidence es- 
tablishing collusion, as that the money had been obtained only for the mo-’ 

-ment and had been repaid. Lambert v. His Creditors, 474. 

11. The provisions of the Civil Code which establish mortgages in favor of 
married women, at least so far as they are tacit and exist without being re- 
corded, are confined to persons who marry in this State, or who, after marry- 
ing abroad, come to reside here ; and, in the latter case, such tacit mortgages 
exist only for sums received since their removal to this State. 

Prats v. His Creditors, 501. 

12. The ratification by a husband of a contract of partnership entered into by » 

his wife, an unemancipated minor, before marriage, will be binding on the 
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3 latter, he being by law the administrator of her dower. C. C. 2327, 2329, 
2330, 2334. Jonau v. Blanchard, 513. 






HYPOTHECARY ACTION. 


See Execurory Process. 























HYPOTHECATION. 


See Surppine, 1, 3. 


IMMOVEABLES. 


The provision of art. 463, of the Civil Code, making an action for the recovery 
of an entire succession, an immoveable, relates only to the action given to 
the heir to recover an entire succession in kind, such as it existed at the 
time it was opened. It does not apply to an universal legatee, or legatee 
under an universal title, limited to claiming the moveable part of a succes- 
sion, or a portion of the residde thereof, and not entitled to take possession 
of the estate in kind, in the condition in which it was at the opening of the 
succession. Bonneau v. Poydras, 1. 


IMPRISONMENT FOR DEBT. 
See ARREST. 


IMPROVEMENTS. 


See AccEssIon. 





INJUNCTION. 


1. An injunction, and not a rule to show cause, is the proper proceeding to ar- 
rest an order of seizure and sale. C. P. 738. Clement v. Oakey, 90. 

2. On a motion to dissolve an injunction, on the ground of illegality apparent 
on the face of the petition, no evidence can be introduced, except as to the 
question of damages. Hobson v. Bein, 109. 

3. Sect. 3 of the act of 25th March, 1831, authorizing the court, in case of the 
dissolution of an injunction, to condemn, in the same judgment, the plaintiff 
and his surety, jointly and severally, to pay to the defendant interest on the 
amount of the judgment and damages, applies only where judgments have 
been enjoined. In other cases, the defendant must be left to his remedy on 
the bond. Waldenv. City Bank of New Orleans, 165. First Municipality 
of New Orleans v. Orleans Theatre Co., 209. 

: 4. Defendant commenced an action to rescind a contract of loan for $200,000, 

is the amount of which was secured by mortgage, and obtained an injunction 
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to restrain the plaintiffs from summary proceedings under the mortgage un- 
til the further order of court. The injunction having been dissolved, he 
and his sureties in the injunction bond took a suspensive appeal, giving 
security in the sum of $6000. Plaintiffs thereupon applied for an order of 
seizure and sale, which was refused, on the ground of the pendency of the 
appeal from the order dissolving the injunction. On appeal by the plaintiffs 
from this judgment : Held, that a suspensive appeal having been taken from 
the judgment of dissolution, the injunction was thereby maintained until the 
final decision of the appellate court. 
City Bank of New Orleans v. Walden, 181. 
5. The surety in an injunction bond may be surety for his principal, on an ap- 
peal by the latter from a judgment dissolving the injunction, and condemn- 
ing principal and surety, in sodido, to the payment of damages and costs. 
Greiner v. Prendergast, 235. 


— 


INSOLVENCY. 


I. Of the Stay of Proceedings. 
II. Effects of Surrender. 
III. Contracts of Insolvent Fraudulent or Void as to Creditors. 
IV. Sale of Property Surrendered. 
V. Responsibility and Compensation of Syndic. 
VI. Tableau of Distribution. 


1. Of the Stay of Proceedings. 


1. An action for the recovery of goods claimed by plaintiff as his property, 
which had been surrendered by an insolvent, against one who holds them as 
the syndic of the creditors of the insolvent, must be brought before the court 
in which the proceedings in insolvency are pending, and must be tried con- 
tradictorily with the creditors. Otherwise, were defendant sued in his pri- 
vate capacity, for damages for unlawfully taken possession of the property 
of the plaintiff; such an action may be brought before any court of compe- 
tent jurisdiction. Clossmanv. Barbancey, 346. 

2. Bail may arrest the principal out of the State in which the bail bond was 
given, and even after the latter has obtained a stay of proceedings. 

Ex parte Lafonta, 495. 


Il. Effects of Surrender. 


3. All the rights and property of the insolvent pass to his creditors by the sur- 
render,.whether included in his schedule or not. 
Baldwin v. Union Insurance Co., 133. 
4. The creditors of an insolvent who has made a surrender, are not the own- 
ers of the property surrendered for their benefit. Their interest is the same 
as that of a plaintiff in property seized under a fi. fa. They cannot sell it 
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without an order of the court before which the proceedings are pending ; 
and the sale must be made like that of property seized under execution. 
Rivas v. Hunstock, 187. 


5. By the acceptance of the cessio bonorum by the judge for the benefit of the 
creditors, the property surrendered is vested in the latter so as to be no long- 
er liable to seizure, attachment, or execution ; but they acquire no real own- 
ership in it. It is vested in them only to a certain extent, and for certain 
purposes. They cannot hold it in common, nor partition it in kind. It is 
in their hands only as a pledge, which they are bound to have sold in the 
manner pointed out by law, in order to divide the proceeds among themselves. 
The real ownership remains in the debtor, who may take it back on depos- 
iting in court a sum sufficient to pay his debts ; and who, in case of sale, is 
entitled to any balance in the hands of the syndic after the payment of his 
debts, as an ordinary debtor to any surplus in the hands of the sheriff after 
the.satisfaction of the judgment under which his property has been sold. 

Jb. 


IIIf. Contracts of Insolvent Fraudulent or Void as to Creditors. 


6. A contract will be deemed to have been made in fraud of creditors, where 
the obligee knew that the obligor was in insolvent circumstances, and the 
contract gives to the obligee, if a creditor, any advantage over the other 
creditors of the obligor. It will not be necessary to establish positive know- 
ledge in the obligee of such insolvency ; proof of circumstances tending to 
produce a strong impression that he was aware of it, will suffice. 

DeBlanc v. Martin, 38. 

7. A contract made in good faith cannot be annulled, though it prove injuri- 
ous to creditors ; nor can a contract, though made in bad faith, be rescind- 
ed, unless it operate to their injury. C.C. 1973. Taylor v. Whittemore, 99. : 

8. A third person, not a creditor, having advanced money to defendants, at an 
usurious interest, on certain articles held as security for its re-payment, 
which advances were applied to the benefit of the creditors of the latter, on 
a seizure by plaintiffs under an execution against defendants. Held, that 
such third person ought to lose the usurious interest exacted by him; and 
that the difference between the sum advanced andthe real value of the arti-’ 
cles, is all that was liable to seizure. Jd. 

9. Where notes given for the price of property, sold by one in insolvent cir- 
cumstances for the purpose of giving an undue preference to certain credi- 
tors, have, in the ordinary course of trade, come into the possession of third 
parties, without notice of the nullity of the sale, the latter will be protected. 

Robinson v. Shelton, 277. - 

10. An action to rescind a contract of sale or pledge made by an insolvent, on 

the ground of its having been executed with intent to give a preference to 

certain creditors, is prescribed by one year. C. C. 1982. 0. 
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IV. Sale of Property Surrendered. 


11. By art. 2602 of the Civil Code, all the warranties to which private sales 
are subject, exist against the heirs in judicial sales of the property of suc- 
cessions. Ali/er, as to the creditors, on the sale of the property surrender- 
ed by an insolvent. The heirs are warrantors to the fullest extent, being 
owners and vendors, while the creditors are neither. The latter are only 
responsible, severally, for the restitution of the proceeds of the sale of the 
property received by them. Rivas v. Hunstock, 187. 

12. Where the creditors of an insolvent do not avail themselves of the privi- 
lege allowed them by the act of 29th March, 1826, to fix the terms on which 
the property surrendered shall be sold, the sale must be made on the terms 
and with the formalities prescribed for the sale of property seized in execu- 
tion. Civ. Code, art. 2180. It must be appraised, and first offered for sale for 
cash, when, if it cannot be sold for two-thirds of its appraised value, it must 
be offered, fifteen days after, if immoveable property, on a credit of twelve 
months. Code Pract.. arts. 675, 680, 681. Aliter, where the creditors 
have, under the act of 1826, fixed the terms of sale. 

Egerton, &c. v. Their Creditors, 201. 


13. The provision requiring that, in forced sales for cash, the property shall 
bring two-thirds of its appraised value, was intended for the protection of the 
debtor, whose property might otherwise be sacrificed. But this danger 
does not exist, where the creditors of an insolvent, who are interested that 
the property shall sell for as much as possible, have themselves fixed the 
terms which they consider the most favorable. In such a case, the syndic 
is not bound to act with the same strictness as a sheriff acting under a fi. fa. 
He may, like other agents, exercise his discretion, and, under proper cir- 
cumstances, may suspend the sale, if the property is likely to be sacrificed. 
Act 20th Feb. 1817. Jb. 
14. The sale of an immoveable by the syndic of the creditors of an insolvent, 
cannot affect the rights of a creditor who never made himself a party to the 
insolvent proceedings, having a mortgage with a pact de non alienando. 
He may seize and sell the property into whosesoever hands it may have 
passed. But where, by appearing at the meeting of creditors, and fixing the 
terms of sale of the mortgaged property, he has made himself a party to the 
concurso, he will be considered as having waived this right, and mast look 
to the proceeds in the hands of the syndic, whom he has made his agent. 
ra 
15. The application, required by sect. 30 of the act of 20th February, 1817, to 
be made to the court by the syndic, for authority to sell the property of an 
insolvent, may be by motion, which is but an oral petition. The object of 
the law is answered, when the syndic is authorized by the court. 
; . Lange v. His Creditors, 539. 
16. The appraisers of property surrendered by an insolvent, and ordered to be 
sold, are not required to be appointed by the insolvent and the syndic. They 
may be appointed and sworn by the court, before which the concurso is 
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pending. It will bga sufficient compliance with art. 2180 of the Civil Code, 
which requires the sales of property ceded to creditors to be made on the 
same terms and under the same formalities as property seized on execution, 
if the formalities be substantially fulfilled. Ib. 


V. Responsibility and Compensation of Syndic. 


17. Where money belonging to the estate of an insolvent, has been withdrawn 
from bank on the joint checks of the two syndics, and there is no proof of 
the amounts which they respectively received or retained, each will be pre- 
sumed to have received one-half. Yard, gc. v. Their Creditors, 400. 

18. The responsibility of the syndics of the creditors of an insolvent is joint, 
not joint and several. C.C. 2983. Jb. 

19. The penalty imposed by the act of 13th March, 1837, section 3, on syn- 
dics, for failing to comply with its provisions in regard to the depositing in 
bank of money belonging to the estates administered, is for the benefit of the 
estates, and not of any individual creditor. 0. 

20. The syndic of the creditors of an insolvent is their agent, and, like other 
agents, is bound to show due diligence in the discharge of his mandate, and 
to render a full and complete account of every item of property coming into 
his possession, supported by the necessary vouchers, showing how such pro- 
perty has been disposed of. With regard to the debts due to the estate, he 
is boiipd to show what portion has been paid, what proceedings have been 
had to enforce payment, or what reasons existed for not enforcing it. Any 
creditor has a right to call for such an account, and the burden of proving 
its correctness will be onthe syndic. Prieur, §c. v. Their Creditors, 541. 

21. The syndic of the creditors of an insolvent will not be entitled to his com- 
missions, until it is fully proved that he has faithfully and diligently admin- 
istered the estate. Jb. 


VI. Tableau of Distribution. 


22. A tableau of distribution filed by the syndic of the creditors of an insolvent 
as a final one, having been opposed by a creditor who had been put on it as 
entitled to a certain sum, was homologated so far as not opposed. After- 
wards, on the trial of the opposition, there was a judgment declaring the 
tableau a provisional one, ordering the funds to be distributed in conformity 
thereto, and refusing to discharge the syndic, or to allow his commission; 
from which judgment both the opponent and the syndic appealed, the appeal 
tak y the latter being only devolutive. On a rule by the opponent on 
the Syndic, to show cause why the amount for which he had been placed on 
the tableau, should not be paid to him: Held, that the appeal of the syndic 
being devolutive only, and the object of the rule being merely to enforce 

the judgment, the rule should have been made absolute. 
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INSURANCE. 


1, Where an agent, whose duty it was to procure insurance for his principal, 

neglects to do so, he will be responsible fur any loss which may result from 
-his neglect. Strong v. High, 103. 

2. Under a policy of insurance on a house, with the condition that, in case of 
loss, the assurers may either rebuild, or pay the amount of the loss as 
soon as proved, rent for the period occupied in rebuilding or repairing, 
cannot be recovered as part of the indemnity due to the assured. Such 
rent formed a distinct insurable interest. 

Pontalba v. Phenix Assurance Company of London, 131. 

3. The general principle, that the assurers are bound to adjust a loss upon the 
principle of replacing the assured, as near as may be, in the situation they 
were in before the fire, has never been understood to extend to the profits 
or fruits which the latter was drawing, or might have drawn from the thing 
insured. Ib. 

4. The owner, or tenant of a house, insuring against fire, is not bound to dis- 
close or communicate to the insurers the names or pursuits of sub-tenants 
living on the premises. If the insurers wish to guard against the risk from 
certain pursuits or occupations of tenants or sub-tenants, they have it in 
their power to insert in the policy a warranty to that effect, which being a 
condition precedent, whether material or immaterial to the risk, must be 
complied with, before any action can be maintained on the policy. 

Lyon v. Commercial Insurance Co., 266. 

5. The owner of a house which has been insured, has a right to have it occu- 
pied by any one he pleases, provided the occupations of such persons, or the 
property placed in the house, is not of a nature to vitiate the policy under 
the conditions relative to hazardous or extra-hazardous risks. Jb. 

6. Where a stock of goods in a house are insured, the manner in which the 
rest of the building is occupied, cannot affect the policy, unless some war- 
ranty has been made in relation thereto, or there has been a concealment 
or misrepresentation of facts deemed by the jury material to the risk. 6. 

7. Where, pending the negotiations for a policy, the insurers expressed an ob- 
jection to insuring property in the neighborhood of gambling establishments, 
and the applicant knew at the time that there was such an establishment 
within the premises in which the property was insured, it will be left to the 
jury to say whether this was a fact, the concealment or misrepresentation 
of which was so material to the risk as to vitiate the policy. It is of no 
consequence whether it was considered material to the risk by the insurers ; 
it must be considered so by the jury. Where a fact, not provided for by a 
warranty on the face of the policy, is concealed, it cannot affect the right 
to recover, unless material to the risk, when it. avoids the policy on the 
ground of fraud or of its having misled the insurers ; and, in all such cases, 
the materiality of the facts concealed or misrepresented must be left to the 
jury, who are the proper judges whether the risk has been thereby in- 

creased. Ib. 
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8. Seaworthiness is an implied warranty in every contract of insurance. It 
is a condition precedent, without which the liability of the insurers cannot 
exist, although the unseaworthiness may result from some vice or defect 
unknown to the insured. 

Dupeyre v. Western Marine and Fire Insurance Co., 457. 

9. Where a vessel is lost in consequence of some of the perils insured against, 
the presumption is in favor of her seaworthiness; and it is incumbent on 
the underwriters to show that this warranty has not been complied with. 
But where a loss occurs which cannot be ascribed to stress of weather or 
accident, the presumption will be that the vessel was not seaworthy; and 
the burden of proof must be on the insured. Jb. 

10. A policy of insurance protects against extraordinary accidents and perils ; 
but cannot be considered as securing indemnity for natural decay and ordi- 
nary wear and tear. Jd. 

11. The party insured will be responsible for any loss, occasioned by want of 
proper care on the part of his agents. Jd. 

12. Although, generally, the warranty of seaworthiness refers to the com- 
mencement of the risk, the fact of being seaworthy then does not satisfy 
the warranty. The vessel must be kept in a seaworthy condition, or restored 
to it in the successive stages of the voyage, so far as it depends on the in- 
sured or his agents. Jd. 

13. Plaintiffs, who were grocers, had two policies of insurance on their stock 
in trade. Having subsequently purchased the stock of another grocer, 
which had been insured by the defendants, they removed their own stock 
to the establishment of their vendor, whose policy had been transferred to 
them with the consent of defendants. Plaintiffs also obtained from their 
own insurers transfers of the policies on the stock in their former establish- 
ment, to the same stock in the store to which they removed. The policies 
contained the usual clause requiring notice to the insurers, and an endorse- 
ment on the policy, of any other insurance elsewhere on the same stock, on 
pain of forfeiture. Plaintiffs omitted to notify defendants of the two insur- 
ances, previously existing on their stock. The stock being injured by fire, 
in an action against defendants: Held, that, by consenting to the transfer 
of the policy to the plaintiffs, defendants became the insurers of the stock 
in trade of the former in the store to which they removed, which stock 
consisted of the goods originally covered by their policy, and of plaintiffs’ 
stock in their former store ; that the latter were bound to give defendants 
notice of the two insurances previously existing on their stock; and that, 
having failed to do so, they cannot recover. 

Walton v. Louisiana State Marine and Fire Insurance Co., 563. 


INTEREST. 


. Interest will be allowed on the amount of the damages on protested bills or 
notes. Bank of the United States v. Merle, 117. 


Vou. II. 79 
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2. Conventional interest can be recovered only where there has been an agree- 
ment, in writing, to pay it. Buckner v. Chapman, 360. 

3. Interest cannot be allowed on the items of an open account, unless a ba- 
lance has been struck. Jd. 

4. The holder of a note given for the price of a slave, will be entitled to in- 
terest from maturity, though the note contained no stipulation to that effect, 
and was not protested. C. C. 2531, 2532. Gay v. Kendig, 472. 


INTERROGATORIES TO+«THIRD PERSONS UNDER 
A FIERI FACIAS. 


The proceeding under sect. 13, of the act of 20 March, 1839, authorizing a 
plaintiff to propound interrogatories to third persons, touching any property 
in their possession belonging to the defendant, or any debt which they may 
owe to the latter, cannot be used as a substitute for a direct revocatory ac- 
tion, the object of which is to test the validity of titles to property in the 
possession of such third persons. The latter cannot be deprived, by such 
a proceeding, of any advantage or means of defence they would have in a 
direct action against them. Taylor v. Whittemore, 99. 


JUDGMENT 


. A judgment ordering a certain sum belonging to a succession, in the hands 
of the executors, to be appropriated in a particular way, is not binding on a 
legatee not a party to the proceeding. Succession of Milne, 382. 

2. The sureties on a bond given for the release of property attached, the con- 
dition of which is that they shall satisfy whatever judgment may be ren- 
dered in the suit, though not parties to the action, may plead the nullity of 
the judgment, when called upon to satisfy it. Their undertaking was, to 
satisfy any judgment legally obtained. When a judgment is absolutely null, 
any one having the least interest in opposing its effect, may have such nul- 
lity pronounced. Quine v. Mayes, 510. ; 

3. In an action against the sureties of a public officer, to recover an amount 
due to the plaintiffs from the latter, judgment should be rendered for the 
sum actually due, and not for the whole penalty of the bond to be satisfied 
by the payment of the amount so due. Dougherty v. Peters, 534. 

4. Where several courts have concurrent jurisdiction of actions against the 
sureties of a public officer, no one of them can condemn the sureties to bring 
into court the amount for which they may be ultimately responsible, and 
discharge them from further liability. The creditors cannot be compelled 
to come into that tribunal for redress. The judgment shouldbe only for 
the amount due to the plaintiff. Jd. 


JUDGMENT, INTERLOCUTORY. 


See Apprat, I. 
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JURY. 


1. The verdict of a jury will not be disturbed, unless manifestly erroneous. 
De Blane v. Martin, 82. 

2. Motion for a new trial by plaintiff, in an action to annul a mortgage, on the 
ground that the clerk of the parish judge before whom the mortgage was 
executed, had entered into a conversation with five of the jurors, while they 
were at dinner, during a recess of the court ard before the argument had 
ended, and told them that if they-annulled the mortgage their own mort- 
gages, if they had any, would also beannulled. Held, that the motion was 
correctly overruled, there being no evidence that any fact was communica- 
ted which had not been sworn to on the trial, nor that any of the jury were 
interested in the question. Jb. 

3. Execution having been issued against defendant in an action on a note se- 
cured by mortgage, the proceedings were enjoined by a third person, the 
real owner of the mortgaged property, and the real debtor of the amount 
of the note; and a judgment was entered by consent, recognizing the pro- 
perty as belonging to the intervenor, and ordering its sale. The sale made 
in pursuance of this judgment having been set aside for irregularity, plain- 
tiffs took a rule on intervenor to show cause why a pluries fi. fa. should not 
be issued. Onan answer by the latter alleging the illegality of the judg- 
ment, and denying plaintiffs’ right to proceed in the manner adopted by them, 
and praying for a trial by jury: Held, that the rule presented no issue or 
question of fact for a trial by jury, and that such trial was correctly refused. 

Hobson v. Bein, 109. 

4. The act of 6th March, 1840, directing the mode of composing and drawing 
juries for District Courts, does not apply to the First Judical District, in 
which juries are not required to be drawn twenty days before each term of 
the court. Lyon v. Commercial Insurance Co., 266. 

5. A formal writ of venire facias is not required by the laws of this State in 
any case. An order of court for drawing and summoning jurors is suffi- 
cient. Ib. 

6. Since the act of 25th March, 1831, prescribing the qualifications of jurors, 
does not require that they should be housekeepers, it may well be doubted 
whether that qualification, prescribed by art. 506 of the.Code of Practice, is 
now necessary. Jd. 

7. One who resides in the parish, and pays a tax and house rent, is a house- 
keeper in the meaning of art. 506 of the Code of Practice. Jb. 

8. A prayer for a jury is too late after the case has been set for trial. C. P. 
494,495. Menefee v. Johnson, 274. 


9. The verdict of a jury will be set aside when contrary to the evidence. 
Boullemet v. Philips, 365, 









































See Error, 1. 


JUSTICE OF THE PEACE. 
See Leassz, 4, 5. 
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1. Builders who contract with tenants for alterations or repairs of the premi- 
ses leased, have no lien or privilege on the premises. There is no privity 
between the builder and the owner. Sewall v. Duplessis, 66. 

2. Art. 2697 of the Civ. Code, which provides that a lessee may remove the 
improvements and additions he has made to the thing let, provided he leave 
it in the state in which he received it, cannot be extended by implication to 
builders who contract with such lessees. Such contractors must be con- 
sidered as having done the work on’the personal credit of the lessee ; and 
they have no right to remove the materials used in such repairs and im- 
provements, on the ground that they have not been paid for. Jd. 

3. Arts. 91 and 156 of the Code of Practice, which provide, that if, in order 
to give jurisdiction to the court, one demand less than is really due, and do 
not amend his petition and augment the demand, he shall be presumed to 
have remitted the surplus, relate to the reduction of an entire sum, as where 
the claim exceeds the jurisdiction of the court and is reduced so as to bring 
it within it. But where an amount is payable in instalments, as rent at fixed 
periods, a conjunctive obligation is created, and each instalment may be paid 
or enforced separately. So where four monthly instalments of rent are due, 
a suit for the amount due for the last month, will not release the lessee from 
the obligation to pay the rent due for preceding months. 

Brandagee v. Chamberlin, 207. 

4. Under the act of 10th March, 1838, sect. 4, the Presiding Judge of the City 
Court of New Orleans has, within the city, exclusively of justices of the 
peace, or of the associate justices of that court, original jurisdiction of all 
actions, for whatever amount, by landlords against their tenants for the pos- 
session of real property. Kennedy v. Downey, 284. 

5. Art. 2683 of the Civil Code, authorizes justices of the peace, out of the city 
of New Orleans, to order the expulsion of tenants, whatever may be the 
value of the lease. Jb. 

6. The privilege of the lessor on the moveables found in the house, yields only 
to that of the funeral expenses of the debtor and his family, and to that only 
when there is no other source from which it can be paid. The charges for 
selling the moveables, which, under art. 3223 of the Civil Code, are to be 
paid before the rent, are those only which are necessary or incidental to the 
sale of the moveables. Montilly v. His Creditors, 350. 

7. A tenant cannot dispute the title of his lessor, nor change his possession by 
setting up other titles. The possession of the lessee is that of the lessor. 

LeBreton v. McDonough, 461. 


LOST WRITINGS. 


See Evipence, IX. 


LOTTERY. 


The grant by the legislature-of a privilege to raise money by lottery, without 





INDEX. 629 


any limit as to time, may be restricted by a subsequent law, before any rights 
have been acquired under the first. The permission to draw a lottery is not, 
per se,a contract ; and until it has been accepted, and rights have been ac- 
quired under it, is entirely within the control of the legislature. 

Davis v. Caldwell, 271. 


LUNATIC. 


See Domicit, 1. 


MINOR. 


I. Domicil of and Court.having Jurisdiction over Minor. 
II. Tutor and Under-Tutor. 

III. Emancipation of Minor. 

IV. Contracts of Minor. 
V. Mortgage in favor of Minor. 


I. Domicil of and Court having Jurisdiction over Minor. 


1. The domicil of the tutor is that of the minor. The Court of Probates of 
the parish in which the minor has his domicil, is the proper tribunal to order 
a family meeting of the relations or friends, to determine questions affecting 
the interests of the minor. 

State v. Judge of Court of Probates of New Orleans, 150. 

2; So long as a tutrix continues to act, her domicil is that of the minor. Where 
the legal tutor of a minor changes his domicil after the tutorship has devolved 
upon him, the new domicil of the tutor wiil become that of the minor, for all 
purposes connected with the administration of the estate, and for the ap- 
pointment of a successor in case of the tutor’s death. Aliter, in France, 
where the tutor is dative. Jb. 418. 

. Aminor, not emancipated, who had lived abroad for fifteen years, but who 
was born in this State, where his tutrix resides, is domiciled here. A minor, 
not emancipated, can have no other domicil than that of his father, mother, 
ortutor. C.C. 48. Succession of Robert, 427. 

4. A domicil of choice can only be acquired by one who is sui juris ; conse- 
quently, it cannot be acquired by a minor. Jb. 

5. The consent of the tutor to the marriage abroad of an unemancipated minor, 
does not authorize the latter to change her domicil. Actual emancipation 
by marriage, could alone effect a change. Until the act or event which 
gives the minor the right to change his or her domicil has taken place, the 
domicil of the father, mother, or tutor, must be considered that of the unem- 
ancipated minor. Jb. 


II. Tutor and Under-Tutor. 


6. By the laws of France the widow becomes the tutrix of her minor child 
immediately after the death of her husband, and needs no letters of tutor- 
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ship to act as such ; and, by the same laws, she is entitled to the enjoyment 
of all the property of her child, until he reach the age of eighteen, or be em- 
ancipated. Succession of Senac, 258. 

7. The office of under-tutor is always dative ; and no law compels any one to 
accept such an appointment. 

State v. Judge of Court of Probates of New Orleans, 418. 

8. The resignation of an under-tutor must be addressed to the Court of Pro- 
bates of the parish in which the minor has his domicil ; and it is the duty of 
the judge of that court to accept the resignation when tendered, and to ap- 
point his successor. Jd. 


See V. infra. 
III. Emancipation of Minor. 


9. The father and natural tutor having advanced the capital for a minor child 
not yet emancipated, constituted her, by notarial act, a partner in commen- 
dam. Held, that the authorization to enter into the partnership, having been 
given by notarial act, was equivalent to an emancipation; that the father 
clearly intended to give her the necessary authorization to enter into the 
partnership; and that whatever words may be used, effect will be given to 
the intention of the father, if expressed in an act clothed with the necessary 
solemnities. Jonau v. Blanchard, 513. 


IV. Contracts of Minors. 


10. An emancipated minor may engage in trade, and he will be bound by his 
commercial engagements as a person of full age. C.C. 379, 1867, 2222. 
He may form a general partnership, as well as one in commendam. 

Jonau v. Blanchard, 513. 

11. The ratification by a husband of a contract of partnership entered into by 
his wife, an unemancipated minor, before marriage, will be binding on the 
latter, he being by law the administrator of her dower. C. C. 2327, 2329, 


2330, 2334. Jd. 


V. Mortgage in favor of Minors. 


12. The object of the special mortgage authorized to be executed by the act 
of the 11th March, 1830, relative to the tutors and curators of minors, is to 
secure the rights and property of the minor, and the faithful administration 
of the tutor until his final discharge. It is a substitute for the general legal 
mortgage, so far as the rights of the minor are concerned ; and is special 
only as to the property subject to it. As soon as the special mortgage is 
accepted and recorded, the general mortgage resulting from the tutorship 
ceases to exist as to third persons, and the mass of the property will be re- 
leased, though an error may have been committed in ascertaining the amount 
due to the minor at the time of executing the special mortgage. The latter 
is not restricted to the amount supposed to be due at the time it was given. 
The property specially mortgaged will be bound for whatever may be due 
from the tutor on the final settlement of his accounts. The amount found 
due to the minor by the Court of Probates during his minority, will not be 
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conclusive upon him. The account may be opened on the final settlement 
of the tutorship Barnard v. Erwin, 407. 


13. Where in order to pay the amount due to one who has attained his major- 


pty, it is necessary to sell property, specially mortgaged by a tutor under 


the act of 1830 to secure the rights ‘of the minors, the property will be sold, 
to make the amount due to the former, subject to the mortgage in favor of 
the other minors. To sell the whole property for cash, and to pay over the 
amount due to those yet minors to their tutor, would be to defeat the very 
purpose of the mortgage. Id. 


14. In an action against a‘third possessor of property, specially mortgaged by 


a tutor, under the act of 1830, to secure the rights of the minor and the 
faithful discharge of his duties as tutor, where the rights of the minor had 
been settled by a judgment of the Court of Probates, the plaintiff, the former 
minor, will be entitled to legal interest, on the amount so fixed, from the 
date of the judgment settling his claim. Jb. 


15. The legal mortgage declared by art. 3283 of the Civil Code, to exist, from 


the day of the first act of interference, on the property of one who, without 
having been appointed tutor or curator to a minor, an interdicted or absent 
person, intereferes in the administration of the property, will not attach to the 
property of one who, having become the surety of a tutor on the condition 
that he (the surety) should administer the property, received from the tutor, 
in pursuance of the agreement, money belonging to his wards, which he 
failed to pay over. The tutor having assented to the employment of the 
money by his surety, the latter cannot be considered as having interfered 
with the administration, in the meaning of art. 3283. 
Succession of De Armas, 445. 


16. The provisions of the Civil Code which establish mortgages in favor of 


— 


minors, at least so far as they are tacit and exist without being recorded, 
are confined to persons who receive their appointments as tutors from our 
courts, or who, after receiving such appointments abroad, come to reside 
here ; and in the latter case, such tacit mortgages exist only for sums re- 
ceived since their removal to this State. Prats v. His Creditors, 501. 


MORTGAGE. 


. Ships and other vessels are not susceptible of being mortgaged, except ac- 


cording to the laws and usages of commerce. The validity of an hypothe- 
cation of them, will not be recognized in any other cases ; and there is no 
distinction in this respect between vessels trading with foreign ports, and 
those which do not leave the State. Hill v. Phenix Tow Boat Co., 35. 
Hill v. De Lizardi, 89. 


2. A mortgagee who seeks to enforce his mortgage against third persons, 


3. 


must prove that it has been duly recorded. Cassidy v. His Creditors, 47. 
The sale of an immoveable by the syndic of the creditors of an insolvent, 
cannot affect the rights of a creditor who never made himself a party to the 
insolvent proceedings, having a mortgage with a pact de non alienando. 
He may seize and sell the property into whosesoever hands it may have 
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passed. But where, by appearing at the meeting of creditors and fixing 
the terms of sale of the mortgage property, he has made himself a-party to 
the concurso, he will be considered as having waived this right, and must 
look to the proceeds in the hands of the syndic, whom he has made his agent. 
Egerton §c. v. Their Creditors, 201. 

4. Where property, subject to a special mortgage, does not sell for enough to 
satisfy the mortgage, the mortgagee becomes an ordinary creditor for the 
difference ; and if there be nothing for such creditors, he must lose the sur- 
plus. Salzman v. His Creditors, 241. 

5. The owners of notes executed each for a portion of the price of property, 
and secured by the same mortgage, are entitled to be paid out of the pro- 
ceeds of the property, in proportion to the amount of the notes owned by 

them respectively. 0. 

6. Where the holder of a claim secured by mortgage, assigns a part of it, he 
cannot come in competition with his assignee, if the property prove insuf- 
ficient to pay both. Though he warrant only the existence of the debt at 
the time of the transfer, it would be contrary to good faith to permit him, 
after receiving the price from his assignee, to prevent the latter from re- 
covering the amount paid by him. Jd. 

7. The possession of a pronrissory note, payable to order, and endorsed in 
blank, is prima facie evidence of title, the property passing by delivery. 
No other transfer is necessary to entitle a party to avail himself, via ordi- 
naria, of a mortgage given to secure its payment; but to proceed, via er- 
ecutiva, the mortgage must be transferred by an authentic act. 

Filzwilliams v. Wilcox, 303. 

8. Where a mortgage contains the clause de non alienando, no transfer of the 
property can affect the mortgagee’s right to proceed against it summarily, 
as if still belonging to the mortgagor. Murphy v. Jandot, 378. 


See Hussanp anp Wire, 11. Minor, V. Suippine, 3. 


MOVEABLES. 


Where the rights of a party to a succession, consist only in right to a portion 
of the proceeds of the sale of the property, either in money, or in notes 
given for the price, it will be considered purely moveable ; and this, though 
the notes should be secured by mortgage on the real estate sold. C.C. 
466, 467. Bonneau v. Poydras, 1. 


NEW ORLEANS, CITY OF. 


1. Under act of 8th March, 1836, dividing the city of New Orleans into three 
municipal corporations, each of the Municipalities is authorized to acquire, 
enjoy, alienate, mortgage, or otherwise dispose of all kinds of property, real, 
personal, or mixed; and such purchase may be for cash, or for a price pay- 
able at a future period. 

Third Municipality of New Orleans v. McDonough, 244. 
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2A purchase of real estate by one of the Municipalities of the City of New 


Orleans, with a view to divide it into lots and streets and to re-sell the same, 

for the purpose of improving the cleanliness and salubrity of the city, and 

the convenience of the streets, is legal. Act 14 March, 1816. Jb. 

3. A bequest of a sum of money “ to the orphans of the First Municipality of 
New Orleans,” may be claimed and recovered by the City Council of that 

Municipality, who are authorized to regulate its distribution among the ob- 
jects of the testator’s bounty. C.C. 1536. Succession of Mary, 438. 

4, Where, on an application under the act of 3d April, 1832, for the appoint- 

ment of commissioners to assess the damage or advantage resulting to the 

owners of ground, required for the opening or improving of streets or public 

places in the city of New Orleans, or adjacent to such improvements, it is 

alleged in the petition that the proposed improvements tend to the benefit: 
and improvement of the whole corporation, the commissioners will be re- 

lieved from the duty of inquiring whether they are of a local or general 
character, and the Municipality, by which they were ordered to be made, 
will be bound to the owners for whatever amount they would have been lia- 
ble under the act, had the commissioners expressly declared such improve- 
ments to be beneficial to the whole corporation. Application of Mayor of 
New Orleans, §c., for Extension of Barrack Street, 491. 


See Corporations, 1. 2. 


NEW TRIAL. 


Motion for a new trial by plaintiff, in an action to annul a mortgage, on the 
ground that the clerk of the parish judge before whom the mortgage was 
executed, had entered into a-conversation with five of the jurors, while they 
were at dinner, during a recess of the court and before the argument had 
ended, and told them that if they annulled the mortgage their own mortgages, 
if they had any, would also be annulled. Held, that the motion was cor- 
rectly overruled, there being no evidence that any fact was communicated 
which had nut been sworn to on the trial, nor that any of the jury were in- 
terested in the question. De Blanc v. Mortin, 82, 


NOVATION. 


The substitution of a second note, payable to different payees, in place of the 
first, is a novation of the debt. Wellington v. Scott, 59. 


NULLITY OF CONTRACTS. 


See Contracts, IV. 


NULLITY OF JUDGMENT. 


See JupGMENT, 2. 
80 
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PARISH JUDGE. 


See Prescription, 4. 





PARTIES TO ACTION. 


See AppraL, II. Pxieapine II. 


PARTNERSHIP. 


1. Under art. 2796 of the Civil Code, which in this respect has altered the 
general commercial law, the joint owners of a ship or other vessel, are, in 
all transactions relative to the use of such vessel or for the objects of the 
association, as to third persons, commereial partners, and responsible as such 
in solido. Banchor v. Bell, 182. 

2. Each of the joint owners of a steamer, or other vessel, holds an undivided 
share, which he may dispose of without consulting the others ; but neither 
can sell the interest of a co-proprietor without his consent. 

Byrne v. Hooper, 229. 

3. Where the joint owners of a steamer employ her in carrying merchandize 
for freight, they become, guoad hoc, commercial partners, and are liable, in 
solido, to third persons, for all debts incurred in prosecuting the business ; 
but the boat does not thereby cease to be the property of the joint owners, 
and become partnership property. The manner of employing the boat does 
not change the title by which it is held. It will continue to be the individual 
property of each of the owners. Jd. 

4, Where a judgment has been obtained against the joint owners-of a steam- 
er, a waiver by one of the formalities required by law for the sale of the 
property, will not be binding on the rest. Jd. 

5. The members of a commercial partnership have each the right to repre- 
sent the firm. Service of citation on either, or admissions by either, will be 
binding on the rest. But where it is attempted to satisfy a judgment against 
the partnership ont of the individual property of a member, he alone can 
waive the formalities required by law for its alienation. In such a case, a 
partner has no more authority than a stranger. Jb. 

6. No action will lie against a partnership, for money lent to one of the part- 
ners in his own name, to be put by him into the partnership as his share of 
the capital, and to be repaid to the lender out of his portion of the profits of 
the business. The right of action exists only against the borrower, and 
not against the partnership, with which the lender never contracted. 

Smith v. Sénécal, 453. 

7. No action can be maintained by a partner against the firm, to withdraw his 
portion of the capital, before the expiration of the term for which the part- 
nership was to exist. 0. 

8. Partnership funds must be applied to the payment of the partnership debts, 
in preference to debts due by a partner individually. Jd. ‘ 

9. Where a name has been used by a partnership for the purpose of a fictitious 
credit, with the consent of the partner. in commendam, the latter cannot 
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avail himself of the provisions of art. 2821 of the Civil Code, to withdraw 
the amount advanced by him, or to free himself from responsibility either 
to_his partner orthird persons. Jonau v. Blanchard, 513. 

10. The father and natural tutor having advanced the capital for a minor child, 
not yet emancipated, constituted her, by notarial act, a partner in commen- 
dam. Held, that the authorization to enter into the partnership, having 
been given by notarial act, was equivalent to an emancipation; that the 
father clearly intended to give her the necessary authorization to enter into 
the partnership ; and that whatever words may be used, effect will be given 
to the intention of the father, if expressed in an act clothed with necessary 
solemnities. Ib. ; 

11. An emancipated minor may engage in trade, and he will be bound by his 
commercial engagements as a person of full age. C. C. 379, 1867, 2222. 
He may form a general partnership, as well as one in commendam. Ib. 

12. The ratification by a husband of a contract of partnership entered into by 
his wife, an unemancipated minor, before marriage, will be binding on the 
latter, he being by law the administrator of her dower. C. C. 2327, 2329, 
2330, 2334. Tb. 

13. The dissolution of a partnership is not an act of administration, and, there- 
fore, requires a special power. It does not come within the general powers 
of anagent. C.C. 2966. Jb. 


PETITION. 
See Pieapine, I. II. II. VII. 


‘ PLEADING. 


I. Form of Action. 
II. Parties to Actions. 
III. Of the Petition. 
IV. Exceptions and Answer. 
V. Demands in Compensation and Reconvention. 
VI. Demand in Warranty. 
VII. Admissions in Pleading. 


I. Form of Action. 


1. Where the accounts of an executor have been homologated, he can no 
longer be held responsible for payments made by him ander the orders of 
the Court of Probates. Should the heir discover that payments have been 
made which were not due, his recourse, if he have any, is by an action con- 
dictio indebiti, against the party who has received what he was not entitled 
to; and where such payments have been made to the execator for commis- 
sions alleged to have been illegally allowed, an action to recover them may 
be brought against him, individually, before a court of ordinary jurisdiction. 
The defendant is no longer executor, nor is he sued as such. 

Baldwin v. Carleton, 54. 
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2. A direct action-is not necessary to establish the falsehood of a notarial act ; 
it may be shown collaterally. De Blanc v. Martin, 82. 

3. The proceeding under sect. 13 of the act of 20 March, 1839, authorizing 
a plaintiff to propound interrogatories to third persons, touching any pro- 
perty in their possession belonging to the defendant or any debt which they 
may owe to the latter, cannot be used as a substitute for a direct revocatory 
action, the object of which is to test the validity of titles to property in the 
possession of such third persons. The latter cannot be deprived, by such a 
proceeding, of any advantage or means of defence they would have in a di- 
rect action against them. Taylor v. Whittemore, 99. 

4. Simulated or fraudulent sales cannot be inquired into, by commencing by 
seizure and treating them as nullities. Le Goaster v. Barthe, 388. 

5. Plaintiff, claiming certain lots of ground, obtained an injunction to prevent 
the syndic from selling them as the property of the insolvent, and prayed for 
its perpetuation, and for a judgment upon his title. The syndic having an- 
swered, plaintiff filed a supplemental petition, alleging that the sale, under 
which the insolvent set up title to the property, was simulated. On an ex- 
ception that the supplemental petition tended to change the issue: Held, that 
the action was originally petitory, and the supplemental petition correctly ad- 
mitted. Jb. 


II. Parties to Actions. 


6. A married woman, separated in bed and board, may sue, under the laws of 
this State, without the authorization of her husband ora court. Proof of the 
existence of the judgment of separation, is all that is requisite to establish 
her authority. C. C. 125, 2410. Act of 1 April, 1826, § 2. 

Bonneau v. Poydras, 1. 

7. Where an action had been commenced by a married woman, without the 
authority of her husband or of the court, who two days after obtained a 
judgment of separation from bed and board, on an exception to her right to 
sue: Held, that the exception should be overruled, as it would have been use- 
less to dismiss a suit which might be commenced immediately afterwards, 
her disability having been removed. Baldwin v. Union Insurance Co., 133. 

8. The rights of a creditor claiming a privilege on property in the hands of a 
judicial sequestrator, cannot be determined without making such creditor a 
party to the suit. The judicial sequestrator does not represent him. 

Bank of Alabama v. Hozey, 150. 

9. Though the creditors of an estate, the property of which has been sold by 
order of court to pay their claims, are not, technically, warrantors of the 
purchaser, yet as their obligation to repay the price distributed among them 
depends on the eviction of the latter, their situation is analogous to that of a 
vendor, and they should be made parties to the action against the purchaser. 
The latter cannot be compelled to bring as many actions, in their different 
parishes, as there may be creditors liable to refund. ¢ 

Rivas v. Hunstock, 187. 
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10. A widow, residing in France, may oppose, in the courts of this State, the 
homologation of the will of her husband, and stand in judgment for her child. 
Succession of Senac, 258. 
11. An exception that the claim is a joint one against several persons, some of 
whom have not been made parties, is too late after the case has been re- 
manded for a new trial. It should have been pleaded before issue joined, 
on the first trial. C. P. 333. Rothschild v. Bowers, 380. 


III. Of the Petition. 


12. Arts. 91 and 156 of the Code of Practice, which provide, that if, in order, 
to give jurisdiction to the court, one demand less than is really due, and do 
not amend his petition and augment the demand, he’shall be presumed to 
have remitted the surplus, relate to the reduction of an entire sum, as where 
the claim exceeds the jurisdiction of the court, and is reduced so as to bring 
it within it. But where an amount is payable in instalments, as rent at fixed 
periods, a conjunctive obligation is created, and each instalment may be paid 
or enforced separately. So where four monthly instalments of rent are due, 
a suit for the amount due for the last month, will not release the lessee from 
the obligation to pay the rent due for preceding months. 

Brandagee v. Chamberlin, 207. 

13. Where the petition prays for the rescission of a contract of sale or exchange, 
the plaintiff cannot be allowed either the price, or the value of the thing sold 
or exchanged. Restitution of the thing itself can alone be decreed. 

’ Menefee v. Johnson, 274. 

14. Plaintiff cannot amend his petition so as to change his claim for the price 
of certain slaves, into an action for damages for defendant’s failure to give 
them up in compliance with his contract. C. P. 419. Jo. 

15. A prayer for a jury is too late after the case has been set for trial. C. P. 
494,495. Ib. 

16. Every thing must be stated in the petition, which it is necessary for the 
defendant to know in order to put him on his defence. 

Cox v. Robinson, 313. 

17. The allegation in the petition, in an action against the principal and sure- 
ties on an attachment bond, that plaintiff has sustained damages “ by the 
wrongful attachment, seizure, and detention of the slaves attached, whereby 
he has been deprived of his property, and of the services and wages of the 
slaves,” accompanied with a prayer for the amount of such damages, and 
for general relief, will not support a verdict forthe value of the slaves. Jb. 

18. The demand to be made on a note payable at a particular place, cannot be 
assimilated to the amicable demand required by the Code of Practice. The 
want of the latter must be pleaded to put the plaintiff on the proof of it, and 
a failure to establish it does not prevent his obtaining judgment, but only 
subjects him to the payment of the costs incurred before the appearance of 
the defendant. The former must be alleged and proved, or the plaintiff 
cannot recover. Stillwell v. Bobb, 327. 

19. Putting the defendant in mora, is a condition precedent to the recovery of 
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damages for a passive violation of a contract. Such damages are only due 
after the debtor has been put in default, and the default must be alleged and 
proved ; nor can evidence be received to prove a demand, where it has not 
been alleged in the petition. McMaster v. Brander, 408. 

20. Where, in an action for damages for the non-delivery of goods, the peti- 
tion contained no allegation of an amicable demand, but defendants averred, 
in their answer, a tender of the goods made by them subsequently to the 
commencement of the suit: Held, that the tender having been made subse- 
quently to the filing of the petition, cannot cure the omission of an allegation 
of a previous demand, and give the plaintiffs a right of action. 6. 


IV. Exceptions and Answer. 


21. Where in an action by a married woman, defendant excepts on the ground 
that plaintiff was not authorized by her husband or by a court, the only ef- 
fect of the exception, if sustained, is to require the plaintiff to exhibit her 
authorization before proceeding farther with the case. It is immaterial at 
what time such authority may be obtained and produced, provided it be be- 
fore the trial of the case on its merits. C. P. 320, 321. 

Bonneau v. Poydras, 1. 

22. Cases of Wetmore ¢ Co. v. Merrifield, 17 La. 513, and Booraem v. Mer- 
rifield, Ib. 594, overruled, so far as they go to establish that in an action 
against the drawer of a bill, or maker of a note payable at a particular place, 
proof of a demand at such place is not neccssary, where want of amicable 
demand has not been pleaded. Stillwell v. Bobb, 327. 


See 11, 15, 18 supra, and 32 infra. 


V. Demands in Compensation and Reconvention. 


23. Damage occasioned by the institution of the suit, cannot be pleaded in re- 
convention. Where defendant has been injured, the remedy is by action 
on the bond. . 

First Municipality of New Orleans v. Orleans Theatre Co., 209. 

24. A balance due on an unsettled account cannot be pleaded in compensation 
to an action on a promissory note; nor in reconvention, when unconnected 
with the plaintiff’s claim. It must be sued for ina direct action. 

Jonau v. Ferrand, 216. 

25. Pleas in reconvention must be set forth with the same certainty as to 
amounts, dates, &c., as if the party opposing them were plaintiff in a direct 
action. Jb. 

26. Action for a balance due on a contract by which plaintiffs undertook to 
construct a railway, the defendants, the other contracting party, agreeing to 
supply the lumber, and for damages fot loss sustained by plaintiffs in conse- 
quence of defendants’ failure to furnish the lumber. Plea in reconvention 
that plaintiffs had, by a subsequent contract, bound themselves to furnish the 
lumber. Held, that though different from the main action, the demand in 
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reconvention was incidental to the claim for damages, within the meaning of 
arts. 374, 375, of the Code of Practice. 
Langfitt v. Clinton and Port Hudson Rail Road Co., 217. 

27. In an action on a joint contract, the individual debt of one joint contractor 
may be pleaded in compensation of his share inthe joint contract. 0. 

28. In anaction for slander of title, defendants, who had.recenvened by assert- 
ing title under a contract with plaintiff, and prayed that he might be condemned 
to execute a conveyance to them and to give security, as well as for damages, 
on the second day of the trial, but before plaintiff had concluded his evidence, 

- moved to discontinue: Held, that they were entitled to discontinue the whole 
plea in reconvention, including the claim of title. Walden v. Peters, 331. 


VI. Demand in Warranty. 


- 29. In an action against the purchaser of property sold under a fieri facias, 
the parties to the original suit may be cited in warranty. Having received 
the purchase money, if the consideration of the sale fail by the eviction of 
tbe purchaser, they will be bound to refund; and their liability must be re- 
gulated by arts. 2599 of the Civil Code, and 711 of the Code of Practice. 

Rivas v. Hunstock, 187. 

30. The omission by a purchaser, to notify his vendor, or those who are respon- 
sible to him in case of eviction, of the action instituted against him, will not, 
under arts. 2494 of the Civil Code, and 388 of the Code of Practice, release 
the latter, unless they can show that they had means to defeat the action, 
which were not used owing to their not having been cited in warranty, or ap- 
prized of the institution of the suit. By the word means in art. 2494 of the 
Civil Code, must be understood new facts, or peremptory exceptions, which, 
if presented to the court, would have produced a different result. It will 
not be sufficient to show that there was error in the judgment, for the same 
judgment would have been pronounced against them, bad they been 
cited. Jb. 

31. A wife can in no case sell to her husband, or contract towards him the ob- 
ligations of a vendor, though the husband may, in some cases, sell to her. 
She cannot, consequently, ve cited in warranty by the representative of her 
deceased husband. Wherry v. Bell, 225. 


See 9, supra. 


VII. Admissions in Pleading. 


32. The members of a commercial partnership have each the right to repre- 
sent the firm. Admissions by either, will be binding on the rest. 
Byrne v. Hooper, 229. 
33. The plea of the general issue in an action against the acceptors of a bill of 
exchange, admits their signature, which is all that the plaintiff was bound to 
proves Carmena v. Peyrouz, 303. 
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PLEDGE. 


1. The authority given by law to the Cashiers of Banks to execute acts of 
pledge, confers on those officers only the powers of Notary Publics in rela- 
tion to such contracts ; and none of the forms essential to the contract can 
be dispensed with. Robinson v. Shelton, 277. 

2. It is essential to the validity of a pledge, as to third persons, that notes or 
other obligations payable to bearer or order, which form the subject of the 
pledge, should be endorsed by the payee or pledgor. C.C. 3128. Jb. 


See Prescription, 3. 




















PRESCRIPTION. 


1. Parol evidence is-admissible to sustain a plea of prescription, by establish- 
ing possession, its character, and other requisites to sustain the plea ; or to 
disprove it, by showing that the party did not possess as owner, or had re- 
nounced the benefit of prescription. 

Kittridge v. Landry, 72. Kittridge v. Dugas, 85. 

2. Action against defendant as drawer of certain notes and endorser of others. 
Plea of prescription, and proof of promise by defendant, within the time 
necessary to prescribe, to give his notes for the debt, payable at a short 
time ; but no evidence of notice of the protest of the notes on which he was 
endorser, nor that he was aware of his discharge at the time of the pro- 
mise : Held, that defendant was bound for the notes of which he was drawer, 
but discharged as to those on which he was endorser. To render promises 
to pay binding on an endorser who has been discharged, it must be proved 
that he was aware of his discharge, at the time of the promise. 

Tomes v. Montanye, 158. 

3. An action to rescind a contract of sale or pledge made by an insvlvent, on 
the ground of its having been executed with intent to give a preference to 
certain creditors, is prescribed by one year. C. C. 1982. 

Robinson v. Shelton, 277. 

4. Under the act of 10th of March, 1834, all informalities connected with any 
public sale by a parish judge, sheriff, auctioneer, or other public officer, are 
prescribed by the lapse of five years. Drouet v. Rice, 374. 

5. A purchaser who shows a judgment, execution and sale, under which he 
holds, has a title sufficient to acquire by the prescription of ten and twenty 
years ; and no informalities in the sale can affect his title, where he has pos- 
sessed under it the time required by law to acquire the property by prescrip- 
tion, before such informalities were set up. Walden v. Canfield, 466. 

6. One who left the State to discharge the duties of a Senator of the United a 
States, and who, on resigning, was made a member of the President’s Cabi- ce 
net, and subsequently a Foreign Minister, will not be considered as having 2 
lost his domicil in this State, where no act has been done evincing any inten- 
tion to acquire a new domicil (C. C. 46); and prescription will run against 

him,-as if actually within the State. 2. 
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PRESUMPTION. 


See Evipence, IV. 


PRISON BOUNDS, BOND TO KEEP. 


Action against defendants as sureties on a prison bounds bond, signed by them 
but not by the principal: Held, that the bond was incomplete until signed by 
all the parties intended to be bound, and that until so signed either might 
repudiate it ; that being a contract of suretyship, it could not exist without 
the correlative obligation ‘of the principal ; and that were the defendants to 
pay the amount of the bond, they would not be subrogated to the rights of 
the plaintiffs against their debtor, as they were not bound with or for them. 
Suit dismissed. Curtis v. Moss, 367. 


PRIVILEGE. 


. Ships and other vessels are not susceptible of being mortgaged, except ac- 
cording to the laws and usages of commerce. The validity of an hypothe- 
cation of them will not be recognized in any other cases; and there is no 
distinction in this respect between vessels trading with foreign ports, and 
those which do not leave the State. 

Hill v. Phenix Tow Boat Co.,35. Hill v. De Lizardi, 89. 

. Advances made to the owner, and applied to the use of a vessel, confer no 
privilege on the creditor. Such a claim is not embraced in any of the 
classes provided for by article 3204 of the Civil Code enumerating the 
debts privileged against ships or other vessels. The creditor is not subro- 
gated to the rights of those whose privileged claims may have been paid out 

of the money advanced by him. Hill v. Phenix Tow Boat Co., 35. 

3. Builders who contract with tenants for alterations or repairs of the premi- 
ses leased, have no lien or privilege on the premises. There is no privity 
between the builder and the owner. Sewall v. Duplessis, 66. 

4. Art. 2697 of the Civil Code, which declares that a lessee may remove the 
improvements and additions he has made to the thing let, provided he leave 
it in the state in which he received it, cannot be extended by implication to 
builders who contract with such lessees. Such contractors must be consi- 
dered as having done the work on the personal credit of the lessee ; and 
they have no right to remove the materials used in such repairs and im- 
provements, on the ground that they have not been paid for. 0. 

. Plaintiffs attached certain cotton as the property of defendants. Proof that 
it had been previously sold by defendants to intervenor, who had given a 
note for the price, which was protested at maturity, and still unpaid. The 
sheriff’s return showed that he had “ attached seventy bales of cotton, 
which was subsequently released on the execution of a bond by the con- 
signees,” Urged, on behalf of plaintiffs, that though the attachment could 
not hold the cotton, it was good as to defendants’ privilege as vendors. 
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Held, that the return showed that no such right had been attached ; and 
that the lien, if any existed, attached to the cotton, which had been sold. 
Slocomb v. Real Estate Bank of Arkansas, 92. 

“6. A third person, not a creditor, having advanced money to defendants, at an 
usurious interest, on certain articles held as security for its re-payment, 
which advances were applied to the benefit of the creditors of the latter, on 
a seizure by plaintiffs under an execution against defendants: Held, that 
soch third person ought to lose the usurious interest exacted by him ; and 
that the difference between the sam advanced and the real value of the arti- 
cles, is all that was liable to seizure. Taylor v. Whitlemore, 99. 

7. The act of the 28th Feb. 1831, authorizing the Police Juries of Pointe 
Coupée and certain other parishes, to cause the necessary work to be done 

' to the roads, levees, bridges, &c., in those parishes, gave a summary reme- 
dy to the undertaker employed by the Police Jury, and extraordinary pow- 
ers to the Parish Judge to issue orders of seizure and sale for any amount 
in such cases. But where, from any informality in the proceedings, such 
summary process cannot be issued, the Police Jury may nevertheless re- 
cover, via ordinaria, from the proprietor of the estate, at least su far as 
such work has been advantageous to him, the cost of works which both his 
interest and the general safety required to be executed. But such recovery 
cannot be had under proceedings before the Parish Judge, commencing with 
an order of seizure and sale uader the act of 1831, hy changing the execu- 
tory into ordinary process, the Parish Judge having no jurisdiction of the 
question presented in an action, via ordinaria. 

Police Jury of Pointe Coupée v. Gardiner, 139. 

8. Section 4, of art. 3216 of the Civil Code, gives a privilege on the land for 
improvements to the levees, bridges, roads, &c., not only to one who has 
made such improvements by contract or job, but to any one who has applied 
his own labor to that parpose under the authority of the police regulations ; 
and where work has been done, which the regulations of police require the 
owner himself to perform, and by which the land has been rendered more valu- 
able, the land itself will be affected by the privilege, which, if recorded in 
the proper office, will pass with it into the hands of third persons. Where 
the work has been regularly adjudicated and done by the job, the amount for 
which a privilege exists, is liquidated ; otherwise, it must depend on the 
proof of its utility to the proprietor ; and in an action on a quantum meruit 
evidence will be admissible to show the increased value of the land. Jd. 

9. The rights of a creditor claiming a privilege on property in the hands of a 
judicial sequestrator, cannot be determined without making such creditor a. 
acd to the suit. The judicial sequestrator does not represent him. 

Bank of Alabama v. Hozey, 150. 

10. A sequestration, whether conventional or judicial, creates no lien or pri- 
vilege. It is merely a conservative measure. The possession of the se- 
questrator is that of the party legally entitled to it ; and in all cases the party 
against whom it has been obtained, may release the property, by giving 

bond with surety. Jd. 
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11. No privilege or lien is created on the fees of office due to a sheriff, by his 
official defalcations. The debts due to him, on whatever account, form, to- 
gether with his other property, a common fund, out of which all his credi- 
tors are to be paid. Jb. 

12. The owners of notes executed each for a portion of the price of property, 

. and secured by the same mortgage, are entitled to be paid out of the pro- 
ceeds of the property, in proportiun to the amount of the notes owned by 
them respectively. Salzman v. His Creditors, 241. 

13.- Under the Code of 1808, book 3, title 19, article 77, the vendor’s privi- 
lege was postponed to the law charges in general. By the new Code, the 
vendor is paid out of the proceeds, of the thing sold, before other privi- 
leged claims, except the charges for affixing seals, for making inventories, 
and others necessary to procure the sale of the thing. C. C. 3234. 

Monrose v. His Creditors, 280. Lauve v. His Creditors, 527. 

14, The claim of a consignee, for advances, is superior to that of an attaching 
creditor, where the former had received a bill of lading previous to the at- 
tachment. But proof of such advances will not defeat the attachment of the 
latter, who will be entitled to any surplus after payment of the advances and 
necessary expenses. Park v. Porier, 342. 

14. The privilege of the lessor on the moveables found in the house, yields 

only to that for the funeral expenses of the debtor and his family, and to that 

only when there is- no other source from which it can be paid. The 
charges for selling the moveables, which, under art. 3223 of the Civil Code, 
are to be paid before the rent, are those only which are necessary or inci- 

dental to the sale of the moveables. Montilly v. His Creditors, 350. 


PROHIBITION. 


1. The right of inquiring into the sufficiency of the surety on an appeal bond, 
and of deciding whether the appeal shall be suspensive or devolutive, is 
exclusively within the province of the court from which the appeal is taken. 
The sufficiency of the security may be tried, on motion ; and, if an error be 
committed by the court in refusing to make the appeal suspensive and au- 
thorizing the issuing of execution, the remedy is by a writ of prohibition. 

Stanton v. Parker, 550. 

2. Plaintiffs having issued execution against defendants, took a rule on the 
latter to show cause why they should not be ordered to produce their books, 
that plaintiffs might inspect them. The rule was made absolute, and the 
sheriff ordered to seize the books. On an application by defendants for a 
writ of prohibition: Held, that if they had sustained or apprehended irre- 
parable injury, their remedy was by appeal. 

State v. Judge of Commercial Court, 566. 


PROVISIONAL SEIZURE. 


Plaintiff having obtained a writ of provisional seizure, caused it to be levied 















"” order of ‘court, released, on the execution of a bond by the defendant, with 


ret 
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“on a debt due to defendant by a third person, which the sheriff, without any 


security, for the restoration of the property, and satisfaction of any judg- 
ment which the plaintiff might obtain. ‘The bond was assigned to the 
plaintiff, but no evidence offered to prove that he accepted the assignment. 
Held, that the release was illegal, and the sheriff responsible to the plaintiff 
for the amount of the seizure. Fernandez v. Mc Viitie, 239. 


PUBLIC LANDS OF THE UNITED STATES. 


Under the seventh sect. of the act of Congress of 11th May, 1820, reviv- 
ing sect. 5 of the act of 3d March, 1811, authorizing the owner of any 
tract of land bordering on a water course in the territory of Orleans, to pur- 
chase, by preference, any vacant land in the rear of and adjacent to his 
tract, not exceeding a certain quantity, plaintiff, whose front tract had not 
then been surveyed, purchased, a few days before the expiration of the act, 
the quantity of land which he supposed himself entitled to claim. The se- 
venth sect. of the act of 1820, having been revived and continued in force 
for eighteen months by sect. 1 of the act of 28th of Feb., 1823, and plain- 
tiff having within that time discovered that he had not entered as much 
land as he was entitled to, he applied for and purchased the additional quan- 
tity, asurvey of which, by a surveyor of the United States, approved by the 
Principal Deputy Surveyor in the district, was deposited in the Surveyor 
General's office. When the public lands were surveyed, long after plain- 
tiff’s purchases, the surveyors marked the first purchase on the township 
plats, but omitted the second, so that the land embraced by it appeared to 
be public ; in consequence of this omission, defendant, a settler on the pub- 
lic lands, purchased a portion of the land included in plaintiff’s second pur- 
chase, under the act of 19th June, 1834, granting pre-emption rights. Held, 
that having omitted, through error, to purchase, at first, the whole quantity 
of land to which he was entitled, and having availed himself of the disco- 
very of his error in a short time afterwards, and before any one had taken 
advantage of it, or acquired any right to the land, plaintiff was entitled to 
purchase the additional quantity ; and that the operations of the surveyors 
should not be allowed to take from, nor add to the rights and claims of indi- 
viduals, when recognized by the proper officers of the United States. 

Kittridge v. Breaud, 40. 


2. Arts. 2242 and 2417 of the Civil Code, which provide that a sale of im- 


moveable property shall have effect against third persons, only from the day 
when it was registered in the office of a notary and the actual delivery of 
the thing took place, do not apply to titles derived from the United States, 
which has offices of its own for the disposition of its domain, and for the 
preservation of the records of whatever is done in relation thereto. Jb. 


3. The seventh section of the act of Congress of 11th May, 1820, reviving 


sect. 5 of the act of 3d March, 1811, authorizing the owner of any tract 
of land bordering on a water course in the territory of Orleans, to purchase, 
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by preference, any vacant land not exceeding a certain quantity, in the rear 
of and adjacent to his tract, continued in force by sect. 1 of the act of 28th 
Feb., 1823, requires that the land to which such privilege is given, should 
be included within limits produced by the extension of the side lines of the 
front tract in the same direction; it contemplates no variation, but in the 
event of its being found necessary to divide the back lands among several 
claimants. Kittridgev. Landry, 72. Kittridge v. Dugas, 85. ; 

4. Surveys made by surveyors in the service of the United States, though 
sanctioned by the Principal Deputy Surveyor of the District, may be cor- 
rected when erroneous. Jb. 


- 


QUASI CONTRACTS. 


An heir to whose benefit the payment, by a third person, of a debt due by the 
ancestor, has enured, will be bound to refund the amount. 
Wherry v. Beil, 225. 


QUASI OFFENCES. 


1. Where a collision between steamers or other vessels was the result of ac- 
cident, the loss must be borne by the party on whom it has fallen. Where 
both were in fault, the damage must be divided. Where one only was to 
blame, the whole loss must be borne by him. Brickell v. Frisby, 205. 

2. The plaintiff in a petitory action who has reasonable ground to believe that 
he has good cause of action, will not be liable in damages on discontinuing 
or losing his case. Walden v. Peters, 331. 


RECONVENTION. 


See Preapine, V. 


REDHIBITION. 
See Sate, V. 


REGISTRY. 


1. Tt will be no objection to the admissibility in evidence of an act, executed 
by plaintiff’s vendor, in relation to the land in dispute, that no evidence was 
adduced of its having been recorded in the office of the parish judge, with- 
out which it could have no effect against third persons. Whether the act 
is binding on the plaintiff, is a question going to the effect, and not to the 

’ admissibility of the instrument. 

Kittridge v. Landry, 72. Kittridge v. Dugas, 85. 

2. A notarial act, by which it was agreed that certain lines should form the 
boundary between the lands claimed by the parties thereto, not recorded in 
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the office of the Parish Judge, is void as to third persons, or innocent. pur- 

chasers without notice. Jd. 

3. A sale by a sheriff of an immoveable, seized under a fi. fa., is void as to 

third persons not proved to have had actual notice, when it has not been 

recorded in the office of the Register of Conveyances as required by law. 
Murphy.v. Jandot, 378. 


RESCISSION. 
See Contracts, IV. Sates, V. 


RULE TO SHOW CAUSE. 


1. Execution having been issued against defendant in an action ona note se- 
cured by mortgage, the proceedings were enjoined by a third person, the 
real owner of the mortgaged property, and the real‘ debtor of the amount 
of the note; and a judgment was entered by consent, recognizing the pro- 
perty as belonging to the intervenor, and ordering its sale. The sale made 
in pursuance of this judgment having been set aside for irregularity, plain- 
tiffs took a rule on intervenor to show cause why a pluries fi. fa. should 
not be issued. On an answer by the latter alleging the illegality of the 
judgment, and denying plaintiffs’ right to proceed in the manner adopted by 
them, and praying for a trial by jury: Held. that the rule presented no issue 
or question of fact for a trial by jury, and that such trial was correctly re- 
fused. Hobson v. Bein, 109. 

2. A rule to show cause why the terms of a judicial sale should not be com- 
plied. with, or the property again sold at the risk of the first purchaser, made 
absolute, the effect of which would be to annul a sale made by a competent 
officer, can have no effect unless signed by the judge. 

Gallier v. Garcia, 319. 

3. The answer to a rule to show cause taken against the judge of an inferior 
court, must be in writing, and filed with the clerk of the Supreme Court. 
No answer in person, or oral discussion will be listened to, except from the 
parties interested, or their counsel. 

State v. Judge of Court of Probates of New Orleans, 418. 


SALE. 


I. Form and Requisites of a Sale, and Persons Capable of 
‘ Buying and Selling. 
II. Delivery. 
Ill. Rights and Privilege of Vendor. 
‘IV. Warranty. 
V. Rescission on account of Redhibitory Defects, Fraud, g-c. , 
VI. Sale a la Folle Enchére. 
VII. Sale Per Aversionem. 
VIII. Judicial Sales. 
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I. Form and Requisites of a Sale, and Persons Capable of Buying 
and Selling. 


1. The power to sell or compromise, must be express and special. C.C. 2966. 
Bonneau v. Poydras, 1. 

2. Arts. 2242 and 2417 of the Civil Code, which provide that a sale of immove- 
able property shall have effect against third persons, only from the day when 
it was registered in the office of a notary and the actual delivery of the thing 
took place, do not apply to titles derived from the United States, which has 
offices of its own for the disposition of its domain, and for the preservation 
of the records of whatever is done in relation thereto. 

Kittridge v. Breaud, 40. 

3. Payment of the price is not essential to the contract of sale. 

Slocomb v. Real Estate Bank of Arkansas, 92. 

4. A wife can in no case sell to her husband, nor contract towards him the obli- 
gations of a vendor, though the husband may, in some cases, sell to her. 
She cannot, consequently, be cited in warranty by the representative of her 
deceased husband. Wherry v. Bell, 225. 

5. Each of the joint owners of a steamer, or other vessel, holds an undivided 
share, which he may dispose of without consulting the others; but neither 
can sell the interest of a co-proprietor without his consent. 

Byrne v. Hooper, 229. 

6. Defendant purchased certain shares of stock in the Union Bank of Louisi- 
ana, binding himself to pay plaintiffs a balance due thereon by his vendor. 
In the contract of sale the latter bound himself to transfer the stock to de- 
fendant on the books of the Bank. Onan application to the Board of Di- 
rectors, under the 29th section of the act of 2d April, 1833, incorporating 
the Bank, to allow a transfer of the stock, the proposition was approved by 
a majority of the Board, as required bylaw. The Bank having subsequent- 
ly sued for the amount due on the stock assumed by defendant, the latter 
pleaded that he could not be made liable till the stock was transferred to 
him. Held, that the stipulation that the vendor should transfer the stock 
on the books of the Bank, meant only that he should cause the defendant to 
be recognized as a stockholder on its books; and that the contract was com; 
plete as to all parties interested, on the execution of the act of sale madé 
under the authority of the Directors. 

Union Bank of Louisiana v. Desban, 486. 

7. The vendee may, generally, establish the sale, by proof of the acts and ad- 
missions of his vendor. Where fraud is suspected, the admissions of the 
alleged vendor, must be received with caution, but cannot be absolutely re- 
jected. Planters Bank of Mississippi v. Crane, 489. 

8. A fixed price is one of the legal requisites of a contract of sale ; and though 
it be agreed that the price shall be fixed by a third person, if it become im- 
possible, or be not done, the contract will remain imperfect. 

Tiernan v. Martin, 523. 


See Contracts, 4. 
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II. Delivery. 
9. Defendants advertised for sale, “ the hull, spars, sails, and rigging, of the 
schooner Louisiana, lying high and dry on a certain island.” The adver- 
tisements represented, “ that she was well found, her sails unbent, and her 
running rigging stowed below ; that there was some cargo on board, which 
might entitle the purchaser to an advantageous salvage ; and that she was 
left in the charge of three trusty persons.” Plaintiffs purchased, and four 
days afterwards proceeded to the wreck, which they found at a different place 
from that advertised, and. burnt tothe water’s edge. A witness deposed 
that it had, from all appearances, been burnt before the sale. Held, that 
if the burning occurred before the day of sale, there was no sale (C. C. 
2430) ; if after, but before possession could have been taken with reasonable 
diligence, that defendants were liable, under arts. 2443, 2444, for the acts 
or neglect of the persons they announced as keeping her ; that the delay of 
four days was not unreasonable ; and that defendants having, to enhance 
the price, made representations, in the nature of a warranty, calculated to 
mislead the purchasers, were responsible for the expenses to which the latter 
were subjected through their fault. 
Bataille v. Firemen’s Insurance Co., 60. 
10. A party having purchased of plaintiffs a quantity of flour for cash, to be 
shipped on a vessel bound to a foreign port, it was delivered on board and 
receipts taken for it in the name of the plaintiffs. The purchaser never 
paid for the flour ; but obtained from the master of the vessel, to whom he 
consigned it, bills of lading therefor, without having produced the receipts 
given to the vendor, and an advance to be repaid with commissions and 
freight. In an action by plaintiffs against the master to recover the flour: 
Held, that it is an established usage, where goods are purchased for tash to be 
shipped for exportation, for the vendor ta take the receipts of the officers of 
the vessel in his own name, to be delivered to the purchaser when the price 
is paid, that the latter may obtain a bill of lading from the master on their 
production ; that the possession of the flour never ceased to be in the plain- 
tiffs ; and that the master acted in his own wrong in giving a bill of lading to 
the purchaser, and in making advances before delivery to the latter had 
been effected by the surrender of the dray receipts to him. 
Landis v. Darling, 70. 
. 11. Where no place is designated for the delivery of articles ordered of a manu- 
facturer, delivery is to be made at the place where they are manufactured. 
Leeds v. Bredail, 105. 


~ 


III. Rights and Privilege of Vendor. 


12. Plaintiff attached certain cotton as the property of defendants. Proof 
that it had been previously sold by defendants to intervenor, who had given 
a note for the price, which was protested at maturity, and still unpaid. ~ The 
sheriff's return showed that he had “attached seventy bales .of cotton, 
which was subsequently released on the execution of a bond by the con- 
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signees.” Urged, on behalf of plaintiffs, that though the attachment could 

not hold the cotton, it was good as to defendants’ privilege as vendors. 

Held, that the return showed that no such right had been attached ; and that 

the lien, if any existed, attached to the cotton, which had been sold. 

Slocomb v. Real Estate Bank. of Arkansas, 92. 

_ 13. The owners of notes executed each for a portion of the price of property, 
and secured by the same mortgage, are entitled to be paid out of the proceeds 
of the property, in proportion to the amount of the notes owned by them re- 
spectively. Salzman v. His Creditors, 241. 

14. Under the Code of 1808, book 3, title 19, article 77, the vendor’s privilege 
was postponed to the law charges in general. By the new Code, the vendor 
is paid out of the proceeds of the thing sold before other privileged claims, 
except the charges for affixing seals, for making inventories, and others ne- 
cessary to procure the sale of the thing. C. C. 3234. 

Monrose v. His Creditors, 280. _ Lauve v. His Creditors, 527. 

15. The holder of a note given for the price of a slave, will be entitled to in- 
terest from maturity, though the note contained no stipulation to that effect, 
and was not protested. C. C. 2531, 2532. Gay v. Kendig, 472. 


IV. Warranty. 


16. Though the creditors of an estate, the property of which has been sold by 
order of court to pay their claims, are not, technically, warrantors of the 
purchaser, yet as their obligation to repay the price distributed among them 
depends on the eviction of the latter, their situation is analagous to that of a 
vendor, and they should be made parties to the action against the purchaser. 
The latter cannot be compelled to bring as many actions, in their different 
parishes, as there may be creditors liable to refund. Rivas v. Hunstock, 187. 

17. In an action against the purchaser of property sold under a fieri facias, 
the parties to the original suit may be cited in warranty. Having received 
the purchase money, if the consideration of the sale fail by the eviction of 
the purchaser, they will be bound to refund : and their liability must be regu- 
lated by arts. 2599 of the Civil Code, and 711 of the Code of Practice. Jb. 

18. By art. 2602 of the Civil Code, all the warranties to which private sales 
are subject, exist against the heirs in judicial sales of the property of suc- 
cessions. Aliter as to the creditors, on the sale of the property surrender- 
ed by am insolvent. The heirs are warrantors to the fullest extent, being 
owners and vendors, while the creditors are neither. The latter are only 
responsible, severally, fur the restitution of the proceeds of the sale of the 
property received by them. Jb. 

19. The omission by a purchaser, to notify his vendor, or those who are re- 
sponsible to him in case of eviction, of the action instituted against him, 
will not, under arts. 2494 of the Civil Code, and 388 of the Code of Prac- 
tice, release the latter, unless they can show that they had means to defeat 
the action, which were not used owing to their not having been cited in war- 
ranty, or apprized of the institution of the suit. By the word means, in art. 


Vou. II. 82 
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2494 of the Civil Code, must be understood new facts, or peremptory ex- 
ceptions, which, if presented to the court, would have produced a different 
result. It will not be sufficient to show that there was error in the judg- 
ment, for the same judgment would have been pronounced against them, 
had they been cited. Jd. 

20. Where the holder of a claim secured by mortgage, assigns a part of it, he 
cannot come in competition with his assignee, if the property prove insuffi- 
cient to pay both. Though he warrant only the existence of the debt at the 
time of the transfer, it would be contrary to good faith, to permit him, after 
receiving the price from his assignee, to prevent the latter from recovering 
the amount paid by him. Salzman v.'Mis Creditors, 241. 


V. Rescission on account of Redhibitory Defects, Fraud, &c. 


21. Where, after a protracted illness, a disease, which existed at the time of 
the sale, assumes a new and different character, and finally causes the death 
of a slave, there may be reason to doubt the vendee’s right to recover in @ 
redhibitory action. Aliter, where the evidence proves that the death was 
the consequence of the original disease. Lyons v. Kenner, 50. 

22. Defendant having purchased a lot of negroes, in other respects sound, on 
placing them in the railway cars to be transported to his plantation, a dis- 
tance of sixteen miles, discovered in one of them the first symptoms of the 
measles. The one thus affected was not separated from the rest, either in 
the cars or on his plantation, and no physician was sent for until four days 
had elapsed, when another was found ill of the same disease. Both of these, 
and two others, died of the disease. In an action by the vendor for the 
price: Held, that the measles is not an incurable malady ; that defendant, 
by neglecting to separate the sick girl from the other slaves after notice of 
the disease, and by omitting to call in medical aid at once, failed to act as a 
man of ordinary prudence would have done ; and that the presumption cre- 
ated by sect. 3, of the act of 2 January, 1834, as to slaves who have been 
less than eight months in the State, that any redhibitory malady which dis- 
plays itself within fifteen days after the sale, existed onthe day thereof, does 
not apply to such acase. Jb. 

23. To recover in a redhibitory action, a purchaser must show that he acted 
with, at least, ordinary care and attention, and that no act or omission of his 
could have occasioned the loss he attempts to throw upon his vendor. 0. 

24. Proof of circumstances calculated to create doubt as to the fairness of the 
transaction, will not be sutficient to set aside a sale. 

Slocomb v. Real Estate Bank of Arkansas, 92. 

25. Two things are necessary to constitute fraud : the intention to defraud, and 
actual loss or damage, or such strong probability of it as will induce a court 
to interfere. Jb. 

26. An action to rescind a contract of sale made by an insolvent, on the ground 
of its having been executed with intent to give a preference to certain credi- 
tors, is prescribed by one year. C.C. 1982. Robinson v. Shelton, 277. 
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27. Simulated or fraudulent sales cannot be inquired into, by commencing by ~ 
seizure and treating them as nullities. LeGoaster v. Barthe, 388. 


See Contracts, 7. 8. 9. 10. 


VI. Sale a la Folle Enchére. 


28. A sale a la folle enchére, must be on the same terms and conditions as the 
first, or it will be annulled. Gallier v. Garcia, 319. 


VII. Sale Per Aversionem. 


29. The sale of a tract of land described as having seventeen arpens front on 
the river, by a depth determined by the titles, bounded on the upper side by 
the plantation of D., and on the lower by that of L., isa sale per aversionem ; 
and, having been made with reference to known and definite boundaries, con- 
veys nothing more than is contained within, those limits, and a deficiency in 
quantity will not entitle the purchaser either to a rescission of the sale, or to 
a diminution of the price. C. C. 2471. Saulet v. Trepagnier, 357. 

30. Where one who sells a certain quantity of land, afterwards fixes the bound- 
aries himself, the purchaser will take all the land between the boundaries. 
C. C. 850. LeBreton v. McDonough, 461. 


VIII. Judicial Sales. 


31. The purchaser at a judicial sale of the property of a succession sold for a 
debt due by the ancestor, will, where the proceedings have been fairly con- 
ducted, acquire a title good against an heir who may subsequently make him- 
self known. Wherry v. Bell, 225. 

32. Where property sold under execution at twelve months’ credit, and con- 
veyed to the purchaser, is resold on account of the failure of the latter to pay 
the price, the first purchaser, or his heirs alone, can avail themselves of any 
irregularities in the second sale. The original owner, having been divested 
of his title, by the first adjudication, cannot take advantage of any ille- 
gality in the second sale. Drouet v. Rice, 374. 

33. A scrawl, enclosing the letters L. S., affixed to a fi. fa., will be good as a 
seal, where, from being used in other writs issued from the same court, it is 
to be presumed that the court had no engraved seal. Jb. 

34. A sheriff’s deed, under the act of 10th April, 1805, headed with the title 
of the suit under which the property was sold, and referring to the fi. fa. 
which recites the judgment and mentions the court by which it was rendered, 
contains a sufficient reference to the judgment under which the writ was is- 
sued. Jb. 

35. After the lapse of twenty years, the legal presumption is in favor of the 
acts of sheriffs. Proceedings for the forced alienation of property under 
the former laws of this State, will not be scrutinized with the same rigor as 
those under the present system, the formalities required by which are welj 
defined in the Code of Practice. 6. 

36. Under the act of 10th of March, 1834, all informalities connected with any 
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public sale by a parish judge, sheriff, auctioneer, or other public officer, are 
prescribed by the lapse of five years. Jb. 

37. A sale by a sheriff of an immoveable, seized under a fi. fa., is void as to 
third persons not proved to have had actual notice, when it has not been re- 
corded in the office of the Register of Conveyances as required by law. 

Murphy v. Jandot, 378. 

38. A purchaser who shows a judgment, execution, and sale under which he 
holds, has a title sufficient to acquire by the prescription of ten and twenty 
years ; and no informalities in the sale can affect his title, where he has pos- 

, sessed under it the time required by law to acquire the property by prescrip- 
tion, before such informalities were set up. Walden v. Canfield, 466. 


SEIZURE AND SALE, ORDER OF.., 


See Execurory Procgss. 


SEQUESTRATION. 


1. A retarn of no property found after demand of the parties, made by the sheriff 
on a fieri facias against the defendant, in an action in which sequestered 
property had been released on a bond, is sufficient evidence of a breach of 
the condition of the bond given for the release of the property sequestered, 
in an action against the surety. Massé v. Barthet, 69. 

2. The rights of a creditor, claiming a privilege on property in the hands of a 
judicial sequestrator, cannot be determined without making such creditor a 
party to the suit. The judicial sequestrator does not represent him. 

Bank of Alabama v. Hozey, 150. 

3. Where property in the hands of a judicial sequestrator, has been seized 
under process from another court than that which issued the sequestration, 
the former tribunal may pronounce upon the validity of the seizure, though 
it have no power to order a release of the sequestration. Jd. 

. A sequestration, whether conventional or judicial, creates no lien or privi- 
lege. It ismerely a conservative measure. The possession of the seques- 
trator is that of the party legally entitled to it; and in all cases the party 
against whom it has been obtained, may release the property, by giving bond 
with surety. 0. 





See Apprat, 4. 


SHERIFF. 


. No privilege or lien is created on the fees of office due to a sheriff, by his 
official defalcations. The debts due to him, in whatever amount, form to- 
gether with his other property, a common fund, out of which all his credi- 
tors are to be paid. Bank of Alabama v. Hozey, 150. 

2. Plaintiff having obtained a writ of provisional seizure caused it to be levied 
on adebt due to defendant by a third person, which the sheriff, without 
any order of court, released, on the execution of a bond by the defendant, 
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with security, for the restoration of the property, and satisfaction of any 
judgment which the plaintiff might obtain. The bond was assigned to the 
plaintiff, but no evidence offered to prove that he accepted the assignment. 
Held, that the release was illegal, and the sheriff responsible to the plaintiff 
for the amount of the seizure. Fernandez v. Mc Vittie, 239. 

3. To obtain a judgment against a sheriff with damages for his failure to re- 
turn an order of seizure and sale on or before the return day, as required by 
the act of 7th April, 1826, sect. 27, it must be shown that a writ of seizure 
and sale was actually placed in his hands, and that he failed to return it on 
the return day mentioned therein. A statement in the judgment appealed 
from, that a writ was issued, is not sufficient. Such statements are not 
evidence. Desiréhan v. Garcia, 291. 

4. Where property has been seized under a ji. fa., the sheriff may proceed to 
sell though the return day has passed, or the writ itself has been returned 
into court ; and payment to the sheriff, under such circnmstances, for the 
purpose of liberating the property seized, will discharge the debt. 

Byrne v. Taylor, 441. 

5. Where, subsequently to the execution of the official bond of a sheriff, a new 
office is created, by which his duties and emoluments are altered or dimin- 
ished, his sureties will be discharged from any liability, either to the State 
or to third persons, for his future conduct. The contract cannot be changed 
without their consent ; and no act was required to be done, on their part, to 
exempt them from future responsibility. Roman v. Peters, 479. 

6. Errors in the return of process should be amended so as to make the return 
conform to the truth; and the party entitled to demand such amendment, 
cannot be deprived of the right, by the expiration of the term of service of 
the sheriff or deputy sheriff who committed the error. Nor is it any objec- 
tion that the amendment will affect rights acquired by third persons. 

: Elmore v. Beil, 484. 

7. A sheriff may amend his return, even after a contest in which its validity 
is attacked. Jb. 

8. The sureties in a sheriff ’s bond, are not entitled to notice of the default of 
their principal. Dougherty v. Peters, 534. 

9. Whoever may be aggrieved by the official misconduct of a sheriff, has a 
direct action against each and every one of the sureties on his official bond, 
and is entitled to recover such an amount as will indemnify him, and no 
more ; nor can such sureties be compelled to pay into court, the amounts for 


which they may be ultimately made liable. 
Inhabitants of New Orleans v. Hozey, 552. 


See Sarz, 34. 35. 36. 37. 


SEIZURE AND-SALE. 


See Execurory Process. 
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SEPARATION OF PROPERTY, AND FROM BED AND 
BOARD. 


See Hussanp anp Wire, 2. 3. 5. 9. 


SHIPPING. 


1. Ships and other vessels are not susceptible of being mortgaged, except ac- 
cording to the laws and usages of commerce. The validity of an hypothe- 
cation of them will not be recognized in any other cases ; and there is no 
distinction in this respect between vessels trading with foreign ports, and 
those which do not leave the State. Hiil v. Phenix Tow Boat Co., 35. 
Hill v. De Lizardi, 85. 

. Advances made to the owner, and applied to the use of a vessel, confer 
no privilege on the creditor. Such aclaim is not embraced in any of the 
classes provided for by article 3204 of the Civil Code, enumerating the debts 
privileged against ships or other vessels. The creditor is not subrogated 
to the rights of those whose privileged claims may have been paid out of 
the money advanced by him. Hill v. Phenix Tow Boat Co., 35. 

. The object of an hypothecation bond is to procure the necessary supplies 
for vessels in distress in foreign ports, where the master and owners are 
without credit, and in cases in which, if assistance could not be procured 
by such means, the vessel and cargo might perish. Jd. 

4. The master and owners of a vessel are not responsible for damage to the 
cargo occasioned by the perils of the sea, where no proof is adduced of 
want of care in stowing. Lemaitre v. Merle, 402. 

5. As a general rule, where goods are acknowledged to have been received in 
good order, and are delivered in bad, the carrier will be responsible ; but he 
may show that the damage arose from causes which existed before the bail- 
ment, or from the defects of the thing itself. 

McIntosh v. Gastenhofer, 403. 


See Insurance, 8. 9. 10.11. 12. Sate, 10. 
PaRTNERSHIP, 1. 2. 3. 4. 5. 


SLANDER. 


I. Slander generally. 
II. Slander of Title. 


I. Slander generally. 


1. To recover in an action of slander, malice in defendant must be proved. 
Boullemet v. Philips, 365. 


II. Slander of Title. 


2. Plaintiff having offered, through a broker, to sell a piece of property for a 
fixed price, placed a written memorandum in the hands of the latter, speci- 
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fying the conditions. A list of persons willing to purchase on the terms 
‘proposed, with the proportion which each would take, and the names of their 

' respective endorsers, was subsequently approved and signed by the plaintiff. 
These memoranda having been placed in the hands of a notary to prepare 
an act of sale, the completion of the sale was arrested in consequence of a 
difficulty raised by the defendants as to the validity of plaintiff's title. Held, 
that the facts prove a contract binding on the parties ; and that tle assertion 
of title to the premises by the defendants, under such circumstances, and 
with such evidence of right, could not subject them to damages for slander 
of plaintiff ’s title. Walden v. Peters, 331. 

3. In an action for slander of title, plaintiff must prove malice in the defendant. 
But where it appears that the latter had no color of title at the time, malice 
may, perhaps, be inferred. Jd. 

4. No action for slander of title can be maintained, where defendant has good 
reason to believe that he was the real owner of the property. Jb. 

5. The principal object of a suit for slander of title is to compel the defendant 
either to waive all right, or to institute suit and thereby enable the plaintiff 
to establish his title. Jd. 

6. In an action for slander of title, defendants, who had reconvened by assert- 
ing title under a contract with plaintiff, and prayed that he might be con- 
demned to execute a conveyance to them or to give security, as well as for 
damages, on the second day“of the trial, but before plaintiff had concluded 
his evidence, moved to discontinue. Held, that they were entitled to dis- 
continue the whole plea in reconvention, including the claim of title. Jb. 


SPAIN, LAWS OF. 


The Jaws of Spain were not abrogated by the transfer.of the territory of Or- 
leans to the United States, but the commercial law of the latter became, by 
that transfer, the law of the territory of Orleans. Wagner v. Kenner, 120. 


STATUTES, CITED, EXPOUNDED, &c.. 


I. Statutes of the United States. 
II. Statutes of the Stute. 


I. Statutes of the United States. 


1790, May 26. Authentication of judicial proceedings from other States. 
Goodman v. James, 297. 

1811, March 3, § 5. Adjustment of land claims and sale of public lands in 
territories of Orleans and Louisiana. Kittridgev. Breaud,40. Kit- 

. tridge v. Landry, 72.. 

1820, May 11,47. Adjustment of land claims in Louisiana. b. 40, 72. 

1823, February 28, § 1. Reviving for limited time act of 11 May, 1820, re- 
lative to land claims in Louisiana. 6. 40. 72. 
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1832, June 15. Authorizing inhabitants of Louisiana to enter back lands. 
Kitiridge v. Dugas, 85. 

1834, June 19. Pre-emption rights of settlers on public lands. Kittridge v. 
Breaud 40. 

1835, February 24. Extending time allowed by act of 15 June, 1832, to enter 
back lands in Louisiana. Kittridge v. Dugas, 85. 


II. Statutes of the State. 


1805, February 17. Incorporating city of New Orleans. First Municipality 
of New Orleans v. Orleans Theatre Co., 209. 

——, April 10. Sale under fieri facias. Drouet v. Rice, 374. 

1816, March 7. Acquisition of residence. State v. Judge of Court of Pro- 

bates of New Orleuns, 449. 

——, March 14. Amending charter of city of New Orleans. First Munici- 
pality of New Orleans v. Orleans Theatre Co., 209. Same v. Mc- 
Donough, 244. 

1817, February 20. Voluntary Surrender—rights of mortgage creditors. 
Egerton, §c. v. Their Creditors,201. Application of syndics to sell 
property (§ 30.) Lange v. Creditors, 539. 

1818, March 16. Acquisition of residence. State v. Judge of Court of Pro- 
bates of New Orleans, 449. 

1826, March 22.. Neglect or refusal of attorney at law to pay over money. 
Oakey v. Duncan, 349. 

——, March 29. Voluntary Surrender. Rivas v. Hunstock, 187. Egerton 

v. His Creditors, 201. . 

——, April1,4 2. Repealing art. 2410 of the Civ. Code, so far as inconsis- 
tent with art. 125, relative to powers of wife separated from bed and 
board. Bonneau v. Poydras, 1. 

——, April 7,4 17. Amending Code of Practice—failure of sheriff to return 
writs, or pay over money. Destréhan v. Garcia, 291. 

1830, March 11. Tutors and curators of minors—special mortgage. Bar- 
nard v. Erwin, 407. ’ 

1831, February 8. Roads, levées, bridges, &c., authority of Police Juries of 
certain parishes relative to. Police Jury of Pointe Coupée v. Gardi- 
ner, 139. 

——, March 25,§ 3. Amending Code of Practice—injunction. Walden v. 
City Bank of New Orleans, 165. First Municipality of New Orleans 
v. Orleans Theatre Co., 209. 

—, March 25. Trial by jury. Lyon v. Commercial Insurance Co., 266. 

1832, April 2,4 29. Charter of the Union Bank of Louisiana—transfer of 
stock. Union Bank of Louisiana v. Desban, 486. 

——, April 2. Opening and improvement of streets and public places in New 
Orleans. Application of Mayor, §c. of New Orleans for extension of 
Barrack street, 491. 

1833, April 1. Prohibition of lotteries. Davis v. Caldwell, 271. 

1834, January 2,43. Slaves—presumption where redhibitory maladies dis- 
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covered within fifteen days after saleof one not eight months in the 
State. Lyons v. Kenner, 50. 

1834, March 10,§ 4. Relative to advertisements—prescription against infor- 
malities in sales by public officers. Drouet v. Rice, 374. Wraldenv. 
Canfield, 466. 

1835, April 1,4 25. Charter of New Orleans Gas Light and Banking Com- 
pany—suspension of specie payments. State v. New Orleans Gas 
Light and Banking Co., 529. 

1836, March 8. Division of city of New Orleans into Municipalities. First 
Municipality of New Orleans v. Orleans Theatre Co., 209. Samev. 
McDonough, 244. ‘ 

——, March 14. Charter of Orleans Theatre Company. First Municipality 
of New Orleans v. Orleans Theatre Co., 209. 

1837, March 11. Amending charter of Orleans Theatre Company. Jb. 

——, March 13, § 3, 4, 7. Voluntary surrender and Seitiement of Succes- 
sions—as to failure of syndics, curators, executors, &c., to deposit 
money in bank, (§ 3, 4,) see Yard gc. v. Their Creditors, 400; asto 
their term of service, (§ 7,) see Tait v. Lewis, 351. 

1838, March 10,§4. City Court of New Orleans—jurisdiction of Presiding 
Judge in actions by landlords. Kennedy v. Downey, 284. 

——, March 12. Amending act 1 April, 1833, prohibiting lotteries. Davis 
v. Caldwell, 271. 

1839, March 14, § 1, 3. Banks—suspension of specie payments (§ 1); pay- 
ments of balances to each other ($3). State v. New Orleans Gas 
Light and Banking Co., 529. 

——, March 20,§ 13. Amending Code of Practice—interrogatories to third 
persons under ji. fa., and liability of property in their hands or debts 
due by them. Taylor v. Whittemore, 99. Bank of Alabama v. Ho- 
zey, 150. Cucullu v. Union Insurance Co., 571. 

1840, March 6. Composing and drawing Juries out of First District. Lyon 
v. Commercial Insurance Co., 266. 

——, March 18. Creating office of Sheriff of Commercial Court of New 
Orleans. Roman v. Peters, 479. Gardere v. Hozey, 568. 

——, March 28. Abolishing imprisonment for debt. Whitney v. Lyon, 37. 
Ex parte Lafonta, 495. 

1842, March 16. Explaining art. 924 of the Code of Practice—successions 
of absentees and powers of Courts of Probate. Succession of Hen- 
derson, 391. 

——, March 26, § 2. Credit of the State—Clinton and Port Hudson Rail- 
way Company. State v. Judge of Third District, 307. 


STEAMER. 


See SHIPPING. 


SUBROGATION. 


See Surety, 3. 4. 5. 
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658 INDEX. 


SUBSTITUTION. 


There is nothing in the laws of this State to prevent property from being’ held 
in trust for the use of another, where all parties interested assent; and 
such #naked trust, to be executed within a reasonable period, does not 
amount to a substitution. Malone v. Barker, 369. 


SUCCESSIONS. 


I. Appointment, Responsibility, and Compensation of Executors, 
Administrators, and Curators. 

Il. Of Heirs and Legatees, and of the Sale of Property and 
Payment of Debits and Legacies. 


I. Appointment, Responsibility, and Compensation of Executors, 
Administrators, and Curators. 


1. Where the accounts of an executor have been homologated, he can no long- 
er be held responsible for payments made by him under the orders of the 
Court of Probates. Should the heir discover that payments have been 
made which were not due, his recourse, if he have any, is by an action 
condictio indebiti, against the party who has received what he was not en- 
titled to; and where such payments have been made to the executor for 
commissions alleged to have been illegally allowed, an action to recover 
them may be brought against him, individually, before a court of ordinary 
jurisdiction. The defendant is no longer executor, nor is he sued as such. 

Baldwin v. Carleton, 54. 

2. An action may be maintained against an executor for a debt due by the suc- 
cession, after a judgment recognizing the heirs and ordering them to be put 
in possession of the estate and hgmologating an account rendered by him, 
when it is not shown that the judgment recognizing the heirs and ordering 
them to bé put in possession was ever executed or that the executor ever 
delivered up the property belonging to the succession, where the account 
appears on its face not to have been a final one, and there is no proof that 

‘the executor prayed to be, or ever was, discharged. Tait v. Lewis, 351. 

3. A married woman, not separated in property, cannot accept the office of tes- 
tamentary executrix, without the consent of her husband (C. C. 1657); nor 
can she, after acceptance, appear in court in the execution of the trust, with- 
out the authority and assistance of the latter. The cases provided for by 
arts. 125 of the Civil Code, and 106 of the Code of Practice, are the only ex- 
ceptions to the general rule prescribed by art. 123 of the Civil Code, that a 
wife cannot appear in court without the authorization of her husband. 

Dussumier v. Coiron, 368. 

. Notice of an application for the appointment of dative testamentary execu- 
tor must be given in all cases, in the same manner as on an application for 
the appointment of an administrator. The publication of such notice has 
not been dispensed with by the act of 16th March, 1842. 

Succession of Henderson, 391. 
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5. The act of 16 March, 1842, relative to executors, administrators, and cura- 
tors, explanatory of art. 924 of the Code of Practice, was intended to have 
a future, not a retrospective operation. Tb. 

6. The penalty imposed by the act of 13th March, 1837, section 3, 0n cura- 
tors, executors and administrators, for failing to comply wih 8 provisions 
if regard to the depositing in bank of money belonging to the estate admin- 
istered, is for the benefit of the estate, and not of any individual creditor. 

Yard, gc. v. Their Credito )). 

7. Where the heirs are present the succession is not vacant, and no curator 
can be appointed to it. Succession of Cunninghan, i 3. 

8. An executor is entitled to a commission of two and a half per cent on the 
whole amount of the inventory, after deducting bad debts and unprodustive 
property. The price for which the property comprised in the inventory 
may sell, is not the standard by which his commissions are to be calculated. 

Succession of De Armas, 445. 


See AppEaL, 12. 


II. Of Heirs and Lezatees, and of the Sale of Property and 
Payment of Debts and Legacies. 


9. Where the rights of a party to a succession, consist only in a right toa por- 
-tion of the proceeds of the sale of the property, either in money, or in notes 
given for the price, it will be considered purely moveable ; and this, though 
the notes should be secured by mortgage on the real estate sold. C.C. 
466, 467. Bonneau v. Poydras, 1. 

10. The provision of art. 463, of the Civil Code, making an action for the © 
recovery of an entire succession, an immoveable, relates only to the action 
given to the heir to recover .an entire succession in kind, such as it existed 
at the time it was opened. It does not apply to an universal legatee, or 
legatee under an universal title, limited to claiming the moveable part of a 
succession, or a portion of the residue thereof, and not entitled to take pos- 
session of the estate in kind, in the condition in which it was at the opening 
of the succession. Jd. . 

11. By art. 2602 of the Civil Code, all the warranties to which private sales 
are subject, exist against the heirs in judicial sales of the property of succes- 
sions. Aliter, as to the creditors, on the sale of the property surrendered 
by an insolvent. The heirs are warrantors to the fullest extent, being own- 
ers and vendors, while the creditors are neither. The latter are only re- 
sponsible, severally, for the restitution of the proceeds of the sale of the 
property received by them. Rivas v. Hunstock, 187. 

12. The purchaser, at a judicial sale of the property of a succession sold for 
a debt due by the ancestor, will, where the proceedings have been fairly 
conducted, acquire a title good against an heir who may subsequently make 
himself known. Wherry v. Bell, 225. 

13. An heir to whose benefit the payment, by a third person, of a debt due by 
the ancestor, has enured, will be bound to refund the amount. J6. 
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14. Heirs of full age may make an extra-judicial partition of the property 


coming to them. So the legatees may compound, or give a valid discharge. 
Succession of Morgan, 354. 


i 15. A testator, owing no debts, directed his property to be turned into cash, 


and bequeathed the residuum, after the payment of certain legacies, to a 
trustee, for the propagation of the Christian religion. The heirsand legatees, 
being all of age, and the trustee, for the purpose of saving expense and to 
avoid a sale of the property at an unfavorable period, agreed to a division in 
kind, and the executors prayed that an account and partition, made in con- 
formity to such agreement, should be homologated, and the degree taken as 
a final settlement and partition of the estate, to which no opposition was 
made. Held, that the heirs had a right to enter into such a compromise ; 
that the trustee, being responsible only to the heirs for the manner of exe- 
cuting the will of the testator, was authorized, by their consent, to agree to 
the arrangement ; and that the compromise, not being one reprobated or pro- 
hibited by law, should be carried into effect. Jb. 


16. A judgment ordering a certain sum belonging to a succession, in the 


hands of the executors, to be appropriated in a particular way, is not binding 
on a legatee not a party to the proceeding. . Succession of Milne, 382. 


17. The bequest of a sum of money for a specified- purpose, is a particular 


legacy. Such legacies are a charge upon the whole estate, and become 
the personal debt of the heir, and must be discharged in preference to all 
others, as if debts of the estate, though they exhaust the whole succession, 
or all that remains after the payment of the debts, and the contribution for 
the legitimate portions where there are forced heirs. C. C. 1627, 1661. 0. 


18. Universal Jegatees are bound, personally, not only for the debts and 


charges of the succession, but to discharge all the legacies, unless in case of 
reduction (C. C. 1603) ; and where they wish to take the seisin of the suc- 
cession from the testamentary executor, they must offer hima sum suffi- 
cient to pay the moveable legacies. C.C. 1664. Jb. 


19. In regard to the creditors of a succession, the administration of the assets 


— 
> 





and the payment of the debts of the deceased must be governed exclusively 
by the law of the country where the administrator or executor acts, and from 
which he derives his authority to collect the assets. No provision of the 
will could subject him to the necessity of seeking payment elsewhere. 
Otherwise, as to legatees, who have no claims against the succession but 
such as the testator pleased to give them, who might make his bounty con- 
ditional, They must take their legacies, if at all, cum onere. 
Succession of Mary, 438. 


SURETY. 


One who becomes bail fur another. on a guaranty from a third person to 
indemnify him fur any loss he may be subjected to in consequence, is under 
no obligation-to notify the latter of any steps taken to render him liable. 

: Fisk v. Comstock, 125. 

2. Bail may coerce the surrender of their principal. Ib. 

3. The obligations of co-sureties to pay their portions to the surety who has 
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paid the whole debt, and the proportion in which they are bound to pay, de- 
pend upon the law, and not upon the contract. They are bound, severally, 
to pay their respective proportions, and the surety who has paid the whole 
debt is subrogated to the rights and actions of the creditor, and entitled to 
recover the rate of interest which he paid. Rothschild v. Bowers, 380. 

4. Under art. 2157 of the Civil Code, subrogation will take place, of right, ia 
favor of one who has paid the debt he was interested in discharging : first, 
where he was bound for another #secondly, where he was bound with an- 
other ; and ¢hirdly, where he was bound for the same debt for which another 
was bound. The two first cases are provided for expressly ; and subroga- 
tion will be implied in favor of the person bound for the debt for which an- 
other was bound, on the presumption that he was induced to bind himself in 
consequence of the responsibility of the principal having been guarantied by 
the party first bound. 6. 

5. He who is bound for another, or for the same debt as another, and pays the 
creditor, is subrogated to all the rights of the latter against the principal ; 
but as to those with whom he is bound, he will be subrogated only for their 
virile portions. Jd. 

6. Where security is required to be given by order of court, the person offered 
must be a resident of the State. Jd. 

7%. The sureties on a bond given for the release of property attached, the con- 
dition of which is that they shall satify whatever judgment may be render- 
ed in the suit, though not parties to the action, may plead the nullity of the 
judgment, when called upon to satisfy it. ‘Their undertaking was, to satisfy 
any judgment legally obtained. When a judgment is absolutely null, any one 
having the least interest in opposing its effect, may have such nullity pro- 
nounced. Quine v. Mayes, 510. 

8. The liability of a surety in an official boud, attaches from the moment the 
principal is in default. Dougherty v. Peters, 534. 

9. In an action against the sureties of a public officer to recover an amount 
due to the plaintiffs frem the latter, judgment should be rendered for the sum 
aetually due, and not for the whole penalty of the bond to be satisfied by the 
payment of the amount so due. Jd. 

10. Where several courts have concurrent jurisdiction of actions against the 
sureties of a public officer, no one of them can condemn the sureties to bring 
into court the amount for which they may be ultimately responsible, and 
discharge thera from further liability. The creditors cannot be compelled 

_ to come into that tribunal for redress. The judgment should be only, for 
the amount due to the plaintiff. Jd. 

11. Where the sureties of a public officer bind themselves, severally, for a 

specific sum, they can in no event be made liable for a larger amount ;_ but 

any one injured by the misfeasance of their principal, will have an action 
against each and all, until the whole amount for which they may be respec- 
tively bound shall be exhausted, or the claim satisfied. 1d. 


See Appear, 11.i2. Bast. Prison Bounps, Bonp To Keep. 
SEQUESTRATION, |. Suerirr, 5. 8. 9. 
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INDEX. 


SYNDIC. 
See INSOLVENCY, IV. V. VI. 


TENDER. 


See Contracts, 10. 


TRUST. 


1, There is nothing in the laws of this State to prevent property from being 
held in trust for the use of another, where all partis interested assent ; and 
such a naked trust, to be executed within a reasonable period, does not 
amount to a substitution. Malone v. Barker, 369. 

2. A trustee, who claims property in this State, under a deed of trust executed 

vin another for the benefit of a third person, will not forfeit his rights thereto 
by granting a delay to the debtor, any more than a mortgage creditor by 
giving time to his debtor. Jb. 


TUTOR AND UNDER TUTOR: 
See Minor, II. V. 


USURY. 


1. A third person, not a creditor, having advanced money to defendants, at an 
usurious interest, on certain articles held as security for its re-payment, 
which advances were applied to the benefit of the creditors of the latter, on 
a seizure by plaintiffs under an execution against defendants: Held, that 
such third person ought to lose the usurious interest exacted by him ; and 
that the difference between the sum advanced and the real value of the ar- 
ticles, is all that was liable to seizure. Taylor v. Whittemore, 99. 

2. By the laws of this State, a contract tainted with usury, is voidable only as 
to the usurious interest, and valid as to the principal. ' 

Walden v. City Bank of New Orleans, 165. 


VENIRE FACIAS. 


' See Jury, 5. 


WARRANTY. 
See Przapine, 31. Satz, IV. 


WILL. 


See Donations Mortis Causa. 


END OF VOLUME II. 
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2, line 15 from top, for recession, substitute rescission. 


16, 
92, 
95, 
99, 

139, 

150, 


181, 
291, 
299, 
303, 
319, 
332, 


394, 
550, 
571, 


“16 
“ 8 
6s 28 
6“ 9 
“ 13 
6c 34 


e 
~ 
cael 


ee 
oMpWII RH @ 


wo & 


— 
o 


ity 


462, 
plaintiffs, 
causes, 
15, 

28 


in whatever amount, substitute on whatever 


6“ 


“ 


6“ 


“ 


463. 
plaintiff. 
cases. 
13. 

8. 


himself, substitute he. 


ereculion, 
7, 

ts, 
Perouz, 


judicial rule, 


to, 
or, 
42, 


or exclusively, “ 
“cc 


was, 


“ 


ae 


injunction. 
17. 

are. 
Peyrouz. 
judicial sale. 
in. 
and. 
300. 


is exclusively. 


were. 


A 
8 
=) 
o 
n 
4 
> 
a) 
a 
a) 
& 
& 
a 
% 
° 
Oe 
5 
fa 
4 


ie 





inet enn sasaratien menial 


eA IPE I FE ERLE TE ES ALLE OE EF A CREEL I EAE ITE 





NET EINE NEE PHT EY LE LRG ITE BET EE NTR SATE LOOT IEF 





